Jlono/iHeHNe K TeKCTy “padounii MaTepuaa” mo BONPocaM, KacalOLUXCs 001Iell XapaKTepuCTHKHI
YroJIOBHOIO npouecca B 3apy0e:kHbix ctpanax (Anraus, CIIHA, ®PI", ®pannmus)

Bomnpoc 52. O6mas xapakTepucTHKa YroJ0BHOI0 npouecca AHIVINH.

AHIIHACKAH YTOIOBHBIN IPOIECC CUUTACTCS KIIACCHIECKHM TIPOIIECCOM SMOXH KAlMTaIN3Ma, IIOCKOIIBKY B
HEM BIIEPBbIC BO3HHUKIN MHOTHE (DyHIaMEHTaIbHbIE HHCTUTYThI, KOTOPBIE BIIOCIIEICTBUH CTAJIN JOCTOSIHUEM
JPYTHX IPOIECCYaTbHBIX CUCTEM.

B coBpeMeHHOI AHIIIMU OCHOBHBIMM HCTOYHHMKAMU [IpaBa, B TOM YUCJIE U YTOJIOBHO-IIPOLECCYaIbHOIO,
SIBISTIOTCSI CTATyTHI (TTApIaMEHTCKOE 3aKOHOATEIhCTBO) U CyAeOHbIe mpeneAeHTsI. [TomimMo 3Toro0, K
HUCTOYHUKAM IIpaBa B AHIJIMU OTHOCSITCS TaKXKe TPYAbl KJIACCUKOB IOPUCIIPYCHIMH, TOJIOKCHUS KAHOHUYECKOTO
IpaBa, CPEHEBEKOBEIE IIPABOBEIE OOBIYAN M JAaXkKe OOIIETIPUHITEIE HOPMEI Mopani. B uctoprieckn
CJIOKUBILEHCS cUCTeMe HCTOYHUKOB aHTJIMICKOro IIpaBa OIpe/ieIeHHAs uepapxus Me1y HUMU IPaKTHYECKU
OTCYTCTBYET. DTO IPHBOIHUT K HECOTJIACOBAHHOCTH U MIPOTUBOPEUMBOCTH CUCTEMBI B IIEJIOM, UTO MPOSIBISAETCS HE
TOJIBKO IIPY CPaBHEHHUHM OTJIEIIBHBIX BUJIOB HCTOUYHHKOB MEXy COOOM, HO H B IpeAeax KaKI0ro KOHKPETHOTO
Buja. 1 OprueHTAIK B OTPOMHOM MAacCHBE HOPM HCIIONIBb3YETCSI TAK Ha3bIBAGMBIN METOJ KOHKYPHUPYIOIIEH
QHAJIOTMH, KOTOPBIH MO3BOJISET U3 BCEro OOMIIMS HOPM M30paTh HMEHHO TY, KOTOpasi B HAHOOJBILEH CTENeHH
MOAXOANT AaHHOMY IOPHIMIECKOMY Ka3ycy.

AHMUACKUNA YyrOJOBHBIHM IPOLIECC CTPOUTCSI HA OCHOBE NPUHIIUIA COCTA3ATEILHOCTU. Takast KOHCTPYKLUS
MperoaraeT cieayomyo anddepeHnuanuo: GyHKIUS oOBUHEHNUS (BO30YKICHUE YTOIOBHOTO Jeja Mepes
CyZioM, coOupaHHe OOBHHUTEINIBHBIX JJOKA3aTeNbCTB, NOANEpKaHHe OOBUHEHHMS B CyAE); (GYHKINUS 3aIIUThI
(cobupaHue ompaBaaTENbHBIX J0KA3aTeIbCTB, 3alIUTA B Cy/e); GYHKIHA cyaa (obecnedyeHne coOM0IeHUS
CTOPOHAMH NPaBHII CyIeOHOTO CIIOpa, PEIICHNE BOIPOCa O BHHOBHOCTH, ONPEIe/ICHUE Mepbl HaKa3aHus).

IIpenBapuTesabHoe paccienoBanue. B cooTBeTcTBHM ¢ KOHIENIHEN 00IerpakJaHCKOT0 OOBHHEHNS,
JIEHCTBYIOIIEH B COBPEMEHHOM aHITIMICKOM IIpoLEecce, IPaBO YTOJIOBHOI'O MPECICA0BaHUs IIPEACTABIACTCS
nmo0oMy GU3HUECKOMY HITH IOPHIMIECKOMY JIUIy. B 3THX yCIoBHAX MOTepHeBIINii, a TAKXKe HHBIE JHIIA,
KOTOpBIE 10 3aKOHY paclojararoT IIpaBOM YIOJIOBHOI'O IIPECIICAOBAHUS, MOTYT OCYIIECTBIIATH IIPEABAPUTEILHOE
paccie1oBaHue MO0 JIMYHO, THO0 MOCPEICTBOM MPUIIAIICHUS YaCTHOTO ICTEKTHBA WIH O0paleHNs B
COOTBETCTBYIOIUI rOCYIapCTBEHHBINA OpraH.

B Tex cimydasx, Koraa yrojJoBHOE IpeciIef0BaHHE OCYIIECTBISAETCS OT UIMEHU FOCyAapCTBa UM YaCTHOE JIUIIO0
oOpariaercs B TOCyZapCTBEHHBIE OpTraHbI, IPEABAPUTENHFHOE PacciieJOBaHNE IPON3BOIUTCS JOJDKHOCTHBIMU
JIULAMU TIOJUIIMY, CIIEICTBEHHBIMH alapaTaMy JenapTaMeHTa Jlupekropa myOmHyHbIX MpecIeIoOBaHuUM,
TlocynmapcTBeHHOI 0OBHHHUTENBHON CiIy:x00# (¢ 1986 r.), Bo3riaBnsieMoii ['eHepanbHBIM aTTOpHEEM.

BpuTaHckas MOMHILHUS OCYHIECTBIISET IPEIBAPUTEILHOE PACCIIEOBAHNE MO NMOJABISIONIEMY OONBIIHHCTBY
npectyuieHni. Ee monHoMounst GBUTH CYIIECTBEHHO PAacIIMPEHB! 3aKOHOM O IOJIMINH U JJOKa3aTebCTBAX 10
yronosHsM Aenam 1984 r. Hanpumep, moauIys MOMyYnia MpaBo B HEOTJIOKHBIX CIIydasX OCYIIECTBISTh apecT
0e3 cyneGHOTO Opaepa. Perienne opraHoB MOJIHIMN O MIPEABSIBICHHA OOBUHEHHSI MOTYT OBITH OTMEHEHBI TOJIBKO
JUPEKTOPOM ITyONHNYHBIX MPEecieOBaHUI MITH TeHePaTbHBIM aTTOPHEEM.

ITo 0co60 omacHBIM MPECTYIUICHUSIM, 3aTPAaruBaIONINM HHTEPECH TOCY TapCTBEHHOH 0€3011acHOCTH (MSTEK,
B3SITOUHHYECTBO, KOPPYIIUS H MPECTYIUICHHUS, IPeayCMOTpeHHbIe 3akoHOM 1912 1. 06 oxpaHe
TOCYy/IapCTBEHHOH TaiHBI), pacciielOBaHHE IIPOBOJINT AeTapTaMeHT JIupeKkTopa My ONnIHbIX MpeciieJOBaHUH 0
PYKOBOJCTBOM ['€HEepanbHOTO aTTOPHES, KOTOPBIH SBISETCS BBICIINM JOKHOCTHBIM JIMIIOM TOCYJapcTBa B
cdepe OCYIIeCTBICHHS YTOJIOBHOIO NpeciienoBanusa. Ero ykazaHus sBISIOTCS 00S3aTEIBHBIMHI JUTS BCEX JIUIL U
OpraHoB, IPOU3BOAAIINX MPeIBAPUTEILHOE pacciieoBaHue. B pesynbrate pedopMbl ClieICTBEHHOTO anmapara B
1986 1. co3nana ['ocynapcTBeHHass 0OBHHMTENbHAS CIIyk0a, Bo3IIaBisieMas [ eHepaibHBIM aTTOPHEEM.

OyHKIMU BO30YXKICHUS YTONOBHBIX ] NEPEXOAAT OT MONUIMH K CIIEIMABHO CO3/[aBacMOn
T'ocymapcTBeHHOI 0OBHHUTENBHOM CITyk0e, BO3TIaBiIsieMol [ eHepabHEIM aTToOpHeeM, 1 HaXOLIIeMycsl Y HeTo
B MIO4YMHEHUH JIMpeKTopy MyOIUUIHBIX IpPeCIeA0BaHN, KOTOPHIH B CBOIO OYepeib Ha3HAYAaeT HAa MECTa
KoposeBckux ooBuHHTeNeH. LLITaT 3T0i Ciry)05I cocTaBisieT 2440 yenoBex.

Ha stoit craguu nponecca JomycKkaeTcsi IPUMEHEHHE Psiia Mep MPOIECCyaabHOTO MPUHYKACHHUS, B
YaCTHOCTH OOBICKA M apecTa. DTH JeHCTBUS MOTYT OCYIIECTBISTECS 0€3 CAHKIMHU Cy/a U Jaxe 0e3 MPOBEpKU
MIEPBUYHBIX JAHHBIX O MPU3HAKaX MPECTyIIeHHsA. B COOTBETCTBUH C JOKTPUHOH 0OIIETrpa)JaHCKOTO OOBHHEHUS
IIpaBO MIPOU3BOJCTBA apecTa IPEJOCTABIACTCSA HE TONBKO JOLKHOCTHBIM, HO M YaCTHBIM JIMLIAM, €CIIH
CYIIECTBYIOT «Pa3yMHbIE OCHOBAHMSD» TI0JI03PEBATh JIULIO B COBEPLICHHH MM MOJrOTOBKE MPECTYICHHS,
BIIEKYILIETO apecT.

Takum o6pa3oMm, 3Ta Mepa MPOLECcCyalTbHOTO IPHHYKIECHHUS MOXKET ObITh TPUMEHEHA HE TOJNBKO B CIydae
OUYEBHIHOCTH IPU3HAKOB NPECTYIUICHNS U JIMIIA, €TO COBEPIIMBIIETO, KOT/]a 00CTOSTENECTBA Jiela He TepIIsT
MIPOMEJICHHUS, HO Ia’Ke B T€X MHOTOYHCIIEHHBIX CITy4asX, KOTJja HAJUI[0 COMHEHUE HE TOJIBKO B OTHOIICHUU
JIMYHOCTH MPECTYITHNUKA, HO CaMoro (hakTa MPEecTYIHOTO ASsSHUS BOoOIIe.

BrionHe MOHATHO, YTO CTOJIb IIMPOKHE MTOJTHOMOYHS HOPOXKIAI0T MHOTOUUCIIEHHBIE 310yTOTPeOIeHHS.
CornacHo narnasiM MB/l BenkoOpuTtanun, B cTpaHe exeroxHo npomssoautcs 6oxee 50 000 He3aKOHHBIX
apecToB.

C 11enbIo0 PeAoTBPAIEHHS TAKOTO POAA 3I0YIOTPEOICHIH U IPOBEPKH TIPABOMEPHOCTH COJEPIKAHUS
apecTOBAaHHOTO 0] CTpaXkel B AHIIMM HCIIONB3YeTCs MIPOLELypa, M3BECTHAs MO/ Ha3BaHUEM «Xabeac KOPITyc».
CornacHo eif apecTOBaHHBIH W JIF000e Ipyroe JHI0, JeHCTBYIOIIee OT €r0 MMEHH, MOXKET OOPaTUTECS B CyIl C
3asBJICHUEM O HE3aKOHHOCTH apecTa. B 3ToM citydae apecToBaHHOE JIMLO JOCTaBISETCS B CyI U
paccMaTpHuBaeTCs BOIPOC O IPAaBOMEPHOCTH €r0 apecTa C yuyacTUEM 3alllUTHUKA.

IIpumeHeHHe cy10M Mep IPOLECCYATBLHOr0 NPHHYKAEHHs. DTa CTaAUs AHIINICKOTO YTOJIOBHOTO
Ipoliecca HaUMHAETCsl ¢ MOMEHTA IIPEACTaBlIeHUs IONUIMEH B CyJI IPOLIECCYAlIbHOTO JOKYMEHTA, H3BECTHOTO



0] Ha3BaHUEM «HHpOpMaIHss». B HeM comepkutcst 000CHOBaHNE HEOOXOIUMOCTH PUBIICUEHISI KOHKPETHOTO
JIMLA K YTOJIOBHOM OTBETCTBEHHOCTH. Eciu Cyzps cornanraercsi ¢ HHGOpManuen, To OH U3JaeT TaK Ha3bIBaeMbIH
BappaHT - CyJCOHBIH MPUKA3, COACPIKALIUNA MPEANNCAHUE OCYIIECTBUTH apecT, OOBICK M HHBIE MEPbI
MIPOLIECCYAILHOTO NPUHYKAEHHs. B aHITIHMHCKOM yroJIOBHOM Ipoliecce N3BECTHHI JIBA BH/IA BAPPAHTOB:
CHenuasHBIN 1 00Imuii. B crienimaasHOM BappaHTe TOYHO YKa3bIBaeTCs JIMIIO, MOIEXKAIIee apecTy, IOMELICHNUE,
B KOTOPOM HEOOXOAMMO TpoBecTH 00bICK. OOIIUI BapuaHT UMEET, MO CYIIECTBY, Oe3aApEeCHBIN XapakTep,
MTOCKOJIBKY CaHKIIMOHUPYET MPHMEHEHHE MEp MPOLECCYaTbHOTO MPUHYKACHHUS K JTIOOBIM JIMLIAM B CBS3H C
paccienyeMbIM IPEeCTYILICHUEM.

[IpeaBapuTebHOE NPOU3BOACTBO B cyze. B yrogoBHOM mporiecce AHIIIMU CYIIECTBYIOT ABE IPOLEAYPHI
paccMOTpeHHs YTOJIOBHBIX Je: CyMMapHoe (YIPOIIEHHOE) CYAOIIPOU3BOICTBO U CYAOIPOH3BOJICTBO C
OOBHHHTENIFHBIM aKTOM. B OCHOBE JaHHOTO pa3feieHus JISKUT MPEXKIE BCEro CTENEHb OMACHOCTH KOHKPETHBIX
BUJIOB IpecTyIUIeHUH. Tak, K CcyMMapHO! IOPHCANKIIMN OTHECCHBI Jiefla O MaJIO3HAYUTEIbHBIX IpecTyIueHnsx. K
Jenam, TpeOyIomuM 0OBUHUTEILHOTO aKTa, OTHOCATCSL OoJiee OmacHble NpecTyIIeHUs. B cBsA3U ¢ 3TUM 3aKOH
YCTaHABIMBAECT Ba)KHBIC YCIOBHUS: CTaANS NIPEABAPUTEIHFHOTO MPONU3BOJCTBA B Cy/Ie IMEET MECTO TOJIBKO B TOM
ciIydae, KOT/ia pa30upaTebCTBO YTOJIOBHOTO JIeNia OCYIIECTBISETCS B IIOPSAAKE CyIOINPOU3BOACTBA C
OOBHHUTENIBHEIM akTOM. Ha 3Tol cTamuy B yCITOBHSX COCTS3aTENBHOCTH IIPOMCXOUT IPOBEpPKa CyAbeH
JOCTaTOYHOCTH OCHOBAaHUM JJIS IpelaHusl OOBHHAEMOTro cyay. [Ipu 3TOM I0IycTHMO MPOU3BOJICTBO JAOTPOCOB
cBHJeTeNel 0OBUHEHHS M MCCIIEIOBAaHNE HHBIX OOBHHUTENILHEIX J0Ka3aTelbeTB. [locie mponsBoacTBa
YKa3aHHBIX JCUCTBUI Cy/bs Orjamaet oOBHHAEMOMY (OpMyITy OOBUHEHHUS M Pa3bACHIET ero cyurHocTs. [anee
paccMaTpHBaIOTCs TOKa3aTeNbCTBA, IIPECTaBICHHbIE 3alIUTONH. B 3akiroueHue BRICTYa0T OOBUHACMBIN HIIH
€ro 3alIUTHHK) U 0OBUHUTENb, KOTOPHIE JAIOT CBOIO OLIEHKY PACCMOTPEHHBIM J0Ka3zaTenbcTBaM. PesynpTaTom
MIpeIBapUTEIIFHOTO IPOU3BOACTBA B CYE SIBISIETCS PEIICHHE O IpeJaHuH 0OBUHIEMOTO CYIy WIH O
MPEKPAICHUN YTOJIOBHOTO JeTa.

CynedHoe pa30upaTesibCTBO JIeNa N0 cyulecTBy. J[aHHas cTagus HAUMHACTCS C PACCMOTPEHUS CyIbei
MPOeKTa OOBUHUTEIHFHOTO aKTa, B KOTOPOM H3JIaraeTcs CyIHOCTh OOBHHEHHS. Jlanee 3TOT JOKYMEHT
YTBEPIKAACTCS CYIbei eTUHOIMYIHO. Y TBEPIKICHHBII OOBHHHUTEIIBHBIN aKT MPEIbSBIACTCS U O3HAKOMIICHUS
obBuHsIeMoMy. [Ipn3HaHre OOBUHSAEMBIM CBOCH BHHBI PE3KO YIPOLIAET BECh Mmocienyronmii mpouece. Cyaps
MOXET BCJIE/I 32 ITUM 3aCIyIIaTh U3JI0KEHHE OOBUHUTENEM OCHOBHBIX (haKTOB 3asiBJICHHE OOBHHIEMOTr0, €ro
3alIUTHUKA, ¥ BEIHECTH CITUHOIUIHO IPUTOBOP.

Ecnu 00BUHSEMBIH OTPHLIAET CBOIO BUHY, @ OOBHHHUTEIb HE MPEICTABII H300IMYAIOIINX JJOKA3aTeIIBCTB,
CyIIbs U3JJa€T MPHKA3 O 3aIMCH B MPOTOKOJIE ONPABAATEIBHOTO BEPANKTA O€3 Iepeiauu Aena Ha pacCMOTPEHUE
MPUCSHKHBIX.

B cirygae ecnii 0OBHHSEMBIN HE MTPU3HACT CBOCH BHHBI, @ OOBUHHUTENb IPEICTABIII H300IIMYAIOIIIE
JIOKa3aTelbCTBA, Cy b IPUCTYIAeT K (POPMHUPOBAHUIO XKIOPH TIPUCSDKHBIX 3acenareneil. CocTaB KiopH
ompeesicH B KOJIMUECTBE IBCHAAIATH YenoBeK. OToOpaHHbBIE U He- MMOIBEPTHYTHIE OTBOLY IPHCSKHEIC
MPUCTYIAIOT K CyAcOHOMY pa3OUpaTeIbCTRY.

TeopeTnyecku KpUTEpHUil pa3rpaHUuCHAS CYIbH M MIPUCSHKHBIX 3aceaTeliell YCTaHOBJICH YETKO: KIOPH
peuraeT BoIpocs! (pakTa, Cyibs - BOIIPOCHI IIpaBa. DTOT KPUTEPHH B HOPMAaTHBHOM BHJIE ObLT 3aKPEIUICH elle B
1877 r. Ilanaroit topmoB. BriocnencTBuu Kpyr BOMPOCOB, MOUICKAIINX PA3PEIICHAIO TIPUCSKHBIMH,
YMEHBIIAJICS, @ KOMIETEHIIHS CyIbH COOTBETCTBEHHO paclIupsuiach. [Ipy 3TOM Cybpu nepepacipeiesisoT
KOMITIETEHIIUIO TI0 CBOEMY YCMOTPEHHIO, BHE PAMOK HOPMATHUBHOTO PETyIMPOBaHUS. DTa BO3MOXKHOCTh Y Cyaei
TOSIBUJIACH B PE3yJIbTaTe UCKIIOUUTEILHON Ka3yUCTHYHOCTH, C KOTOPOH aHIINIICKOe J0Ka3aTelbCTBEHHOE IPAaBO
CBSI3BIBACT pa3rpaHUYCHUE BOIIPOCOB IpaBa U (akxTa.

CynebHoe clieJCTBHE HAaUMHACTCSI C CCIIeJOBaHUs IoKa3aTelbeTB 00BUHEHMs. [Topsnok cyneGHOro
CIIEZICTBUS TAKOH XKe, KaK IPH MPeBAPUTEIFHOM paCCMOTPEHUH Jiena B cye. Hapsmy ¢ u3moxXeHneM CYIIHOCTH
OOBHHUTEIIFHOTO aKTa U 0030pOM OCHOBHBIX JOKa3aTeIbCTB OOBHHUTENIEM BBI3BIBAIOTCS U JOIPAIIMBAOTCS
CBUJICTEIIH, YKa3aHHBIC B OOBUHUTEIHLHOM aKTe. 3aTeM OOBUHHTEIb TIOABOAUT HUTOTH UCCIIEIOBAHIS
JoKa3aTenbcTB 0OBHHEeHUs. [locie 3TOro moacy AMMBIN WM 3alIUTHUK MOXKET 0OPaTHThCS K CY/Ibe C 3asBICHUEM
0 HEYOCeIUTEIFHOCTH OOBHHUTEIBHBIX TOKA3aTENLCTB U O MPEKpaIleHNH Aeia. Ecnu cynps couTet 310
3asiBJIeHHEe 0OOCHOBAaHHBIM, OH JIOJDKEH JIaTh YKa3aHHE IMPUCSKHBIM 00 OIpaBIaHUH IOJCY IUMOTO.

Ecnu Takoro 3asiBiIeHUs HE TOCIIEI0BAJIO, HCCIEAYIOTCS I0Ka3aTeNnbeTBa 3amuThl. [lepen nonpocom
CBHZETEJICH 3aIlUThl HOACYAUMOMY HJIM €T0 3al[UTHHUKY IPEJOCTABIISETCS BCTYIUTEIBFHOE CIIOBO ISl 0030pa
JIOKa3aTeNbCTB 3aIIUTHL. [lociie ccneoBaHns JOKA3aTeIbCTB 3AIUTH TOJCYAUMBIN H €T0 3alIUTHUK MOJBOIST
nutoru. OOBHHUTEIIIO TaKXKe NMPEAOCTABISIETCS CJIOBO JUIS aHAIIM3a JO0KA3aTeIbCTB 3alUTHI.

[Nocie 3acmymmBaHus CTOPOH U PACCMOTPEHUS TOKA3aTeNBCTB OOBUHEHHS U 3aIUTHI CYIbsS IOABOAUT UTOTH
Cy/1eOHOTO CJIEJICTBUSI U IPOM3HOCHUT HAMYTCTBEHHOE CIIOBO MPHCSDKHBIM. [10 CyIiecTBy, B HAIlyTCTBEHHOM CIIOBE
CyIbsI TAa€T aHAIN3 HE TOJBKO (PaKTHUECKOM, HO ¥ FOPUIUIECKON CTOPOHHI JeTa.

Janee cnemyer npolenypa BEIHECEHHST BEPIUKTA IIPUCSHKHBIME 3acefaTeIIMU. ECiiu npucshkHbIe He TPHIUTH
K OTIPENICICHHOMY PEIICHUI0 O HAIWYHU HIH 00 OTCYTCTBHH BUHOBHOCTH JIMIIA, CYJbsI BIIPABE PacIlyCTUTD
COCTaB JKIOPH U Ha3HA4YUTh HOBOE CyZeOHOe pa30upaTesbCTBO.

[Nocie BIHECEHHS BEPIUKTA MPUCSKHBIME 3aCeIATEISIMU CYI IPOU3BOIUT PSII IIPOLIECCYaTbHBIX IEHCTBHM,
HalpaBJICHHBIX Ha ONpeNieNIeHue Mepbl Haka3zaHus (B Cilydyae BepJHKTa «BUHOBEH») M IIOCTAHOBISIET IIPUTOBOP.
C 3T0if 1eNbI0 3aCITYIINBAIOTCS TIOKA3aHHS CBUICTENEH O JIMIHOCTH MOJCYAUMOTO, pACCMAaTPHBAIOTCS
apryMeHTHI 3aIUThl O CMATYSHNH HaKa3aHWUs, PEIOCTABISETCs MOCNeIHee CI0Bo noacyaiuMomy. Ocoboe
3HAa4YCeHUE UMEET NP HA3HAYCHUN HaKa3aHWS JOKJIa] O COLHAIBFHOM 00CIeOBAaHHH TOJICYJUMOTO, KOTOPBIi
COCTaBIISICTCSl OpPraHaMH anpoOaLuH.

CyMMmapHoe NpoM3BOACTBO. B mopsiake cyMMapHOTo MPOU3BOJCTBA (YIPOLIEHHOT0) MAaruCTPaTCKUMH
CyZaMH paccMaTpuBaloTcs B AHIIMKM Gosee 4eM 96 NpoIeHTOB BCeX yroloBHBIX zen. [IpaBocynue B



MarucTpaTCKHX CyJax OCyLIECTBIsieTcs: Oe3 MPUCHKHBIX 3acenareneil. Yucio cyzei ot ABYX 10 ceMH, B
HEKOTOPBIX CIIy4asiX IPOM3BOJICTBO OCYLIECTBISETCS CyIbel eANHOIUIHO.

OcO0EHHOCTBIO CyMMapHOTO IIPOU3BOICTBA SBJISIETCS BOSMOXKHOCTh PacCMOTPEHHS Jiejla B OTCYTCTBUE
MIOJICY JUMOT'O B 3aJIe CyJeOHOI0 3acelaHus, IPHYeM KPYT KOHKPETHBIX CIIy4aeB, IPH KOTOPBIX 3TO JOIYCTHUMO,
pacuupui, B 4aCTHOCTH, 3aKOH 00 yroJOBHOM mpaBocyaun 1988 r.

IMopsnok paccMOTpEHHs YrOJIOBHBIX JIe] B MArHCTPATCKUX CyAaX 3aBUCHT OT OTHOIICHUS MOJCYJMMOT0 K
BOIPOCY O BHHOBHOCTH. ECIIi OH NPH3HAET CBOIO BHHY, CY.l 0€3 HCCIIE0BaHuS J0KA3aTEIbCTB IOCTAHOBIISECT
npuroBop. ENMHCTBEHHBIM OCHOBAaHHEM TAaKOTO IIPUTOBOpA SIBISIETCS MPU3HAHKE ITOJICY AUMBIM CBOECIH
BHHOBHOCTH, ITOCKOJIBKY MaTEPHMBI, COOpaHHbIC MONULHEH, He 0QOPMIIIOTCS IPOLECCYaTbHO B KAYECTBE
HCTOYHMKOB JIOKa3aTENIbCTB U HE IIPOBEPSIOTCS CYJIOM II0 CYLIECTBY B CyJCOHOM 3aCeJaHHU.

B ToM cityuae eciii HOJCYMMBIil He TIpU3HaeT ce0si BHHOBHBIM, JajibHefiiee cyne6Hoe pa3oupareabCTBO
OCYILIECTBIISICTCS 110 NPaBWIaM, aHAJIOTHYHBIM MPaBHIIaM CYIONPOM3BOJCTBA C OOBUHHUTEIBHBIM aKTOM. TOJBKO
BOIPOCHI BAHOBHOCTH U Ha3HAYEHHUSI MEPbI HAKa3aHMs C IIOCTAHOBJICHUEM IIPHIOBOPA PEILAIOTCS
MarucTpaTCKUMU CYIbSIMH.

AneJIIMOHHOE POM3BOACTBO. B aHIIIMICKOM YTOJIOBHOM IIpOLIECCEe HE CYLIECTBYET €AMHOM MPOLETyPhI
00’KaIOBaHUS IPUTOBOPOB. ITO 00YCIIOBIEHO TEM, YTO MPOLECCyanbHas perylaMeHTaIHs 00XKaTOBaHHS
Cy/ieOHBIX PEIICHHUH, BRIHECEHHBIX B IIOPSIKE CyMMAapHOTO IMPOU3BOJCTBA U B MOPSIKE HIPOM3BOJICTBA C
OOBHHUTEIIFHEIM aKTOM, BECbMa Pa3IndHa.

HMeeTcst HECKOJIBKO aNesUIAMOHHBIX MHCTAHINH, Ka)K/1ast U3 KOTOPBIX PYKOBOJCTBYETCS B CBOCH
JeATeTbHOCTH OTAEIBHBIMH IPOIECCYaTbHBIMA HOPMaMH.

ATIeJUIIIMOHHBIE ’Ka00bI Ha IPUTOBOPBI M PELIICHHUS, BHIHCCCHHBIC B MOPAAKE CYMMapHOTO IIPOM3BOACTBA,
paccmatpuBatotest B Cyne Koponsl. XKano6sr Ha npuroBopsl Cyna Kopons! n Beiciero cyma paccMaTpuBaroTcst
OT/ICJICHHEM T10 YTOJIOBHBIM JielaM AMC/UILHMOHHOTO cyna. BeicumMm cynoM crpansl cuuraercs Cyn ITanatsl
JIOPJIOB, KOTOPBIHA paccMaTpuBaeT pelleH:s] ANCIUIIHOHHOTO Cy/ia B ITOPSIIKE BTOPUYHOMN aNeIUISINL.

OcHOBaHHMS aNEIUIALUOHHOTO 00KaNOBaHUs Pa3JeIAI0TCs Ha IBE KaTeropuu: GpakTHUecKue U MpaBoBble. s
00’KaIOBaHHUS IPUTOBOPA U BEPIUKTA IPHUCSHKHBIX M0 (PAKTHYECKUM OCHOBAHHSIM HEOOXOANMO pa3penieHre
CY/IbH, HOCTAHOBHBILETO IIPUTOBOP, WM COTJIACHE Cy/ia alleIUIALMOHHON HHCTAHIIMH Ha TIEPECMOTp AAHHOTO
Jea. ANeIUIIIus 10 TIPaBOBEIM OCHOBAaHHSIM 0co0oro paspenieHus He TpeOyer. KommereHnus cynos
aneJUIIMOHHON WHCTAHLIMHU BechMa mMpoka. B cooTBercTBUU ¢ 3akoHOM 0 cynax 1971 r. u 3akoHoM 00
YTOJIOBHOM IIpaBocyauy 1988 . OHM MOTYT OCTaBHTH NPUTOBOp O3 N3MEHEHUH, OTMEHUTH IIPUTOBOP U
HAaIpaBUTB JIEJI0 Ha HOBOE Pa30MpPaTEeNIbCTBO B HIKECTOSIUUM Cy I, HK3MEHHTH IPUIOBOP M, HAKOHELL,
MIOCTaHOBHUTH HOBBIH npurosop. [Ipn 3ToM nepBoHaYanbHOE Haka3aHHE MOXKET OBITH ITOBBIIIEHO, €CITH
aneJuIsILyA 10/1aBajIach 10 NPABOBBIM OCHOBAHMSIM.

Bomnpoc 54. O6mas xapakrepucTHka yrojosHoro npouecca CLIA.

Pemaromiee BIusHUE Ha CTAHOBJICHUE U PAa3BUTHE YroJOBHO-TIpoLeccyaabHoro mpasa B CILA okazano
aHnmMiickoe mpapo. BaxHelmne mporeccyalbHBIC UICH aHTIIOCAKCOHCKOI MPaBOBOIM CHCTEMBI OCTAIINCH Ha
aAMEPHUKAHCKON TI0YBE MOYTH B HEU3MEHHOM BHJIE, HECMOTPSI Ha OTHOCHUTENIFHO BBICOKHUN TUHAMHU3M
aMEPHUKAHCKOTO TIpaBa.

CBoeobpasre aMepHKaHCKOI'0 YTOJIOBHOTO Mpoliecca 00yCIOBIEHO Mpexkae Bcero (eaepaTuBHBIM
ycTpoiicTBoM cTpaHbl. [loaToMy Hapsay ¢ dhenepaTbHBIMU 3aKOHAMHA B KKIOM IITATe UMEETCsl COOCTBEHHOE
YTOJIOBHO-TIPOLIECCYyaTIbHOE 3aKOHOIATEIbCTBO. B CBSI3M ¢ 3TUM BO3ZHHKAIOT BECHMa CYIIECTBCHHBIC Pa3NIU4Us
IIPABOBOTO PETYINPOBAHHMS (peaeparbHOTO YTOJIOBHOTO IPOIIECca M YTOJIIOBHOT'O IPOIecca MITaToB. JTH
pasnuuus yriryOnsioTes 3a CUeT MHOT0OOpasus PEIIeHHH TOXKIECCTBEHHBIX BOMPOCOB B OTAEIBHBIX IITATaX.

IIpenBapuTesbpHOe pacciieoBanue. B cOOTBETCTBHY ¢ ISHCTBYIOIIMMH HOpPMaMH IpaBa U
CYIICCTBYIOIIUMHE ITPABOBBIMH OOBIYasMHI MTPEIBAPUTEIHLHOE PacCieIoBaHUe YroJoBHBIX aei B CLIA
OCYILIECTBIISIIOT MHOTHE OPTraHbl U TOJDKHOCTHBIE JINIA. BaxKHEHIINMU cpean HUX SIBILSIFOTCS MIOJULMS U
aTTOpPHETYpA.

Ipu 5ToM HEOOXOMMO OTMETHTb, YTO IOJHLEHCKUE OPTaHbl OCYLIECTBILIIOT MPEIBAPUTEIHLHOS
paccienoBaHue IO NOAABISIONIEMY OONBIIMHCTBY YTOJIOBHBIX JIET B CTPAHE.

CoBpeMeHHasl aMepUKaHCKasl TOJIULeHCKast CHCTeMa SIBISICTCS] O/THOM U3 caMbIX JeLeHTPAT30BaHHbIX B
KaITUTaTHUCTHYeCKOM Mupe. Ee opraHn3amus oTamyaeTcsi BRICOKOH CTETICHBIO CIOKHOCTH. JlocTaTO4HO
OoTMeTHTh, uT0 B CIIIA neiictByroT okosto 40 000 nmosumieiickux hopmupoBanuii. CTporue HepapXxudecKue CBA3U
MeXIy HIMH BO MHOTHX CIIy4asX OTCYTCTBYIOT, HE oOecIieqnBaeTCs U OPraHu3aliOHHOE EAWHCTBO I10
TOPU30HTAN.

Baxxaast pons B BO30YKICHUH YTOJIOBHOTO MPECIEIOBAHNS U I0CYIOHOM TIPOU3BOJICTBE MPUHAIICKUT
aTTOpHENCKOM ciyx0e. PenepanbHas aTTOpHETYpa BosriasiseTcs ['eHepanbHbiM atTopHeeM CIIIA, kotopomy
HAa OCHOBE CTPOTOU [EHTPaTH3aLUH OJYHHEHBI OKPYKHbBIE aTTOpHEH. [[oMHMO 3TOTO0, CYIIECTBYET
aTTOpHelcKas ciiyx0a ITaToB, He MOJUNHEHHAs (enepaibHoi cucteme. O0bEM MOTHOMOYHNIT y aMEPUKAaHCKOTO
aTTOpHES UCKIIOYUTEIFHO BEIHK.

[Monp3ysck Tak Ha3bIBaeMOW TUCIIEPCHOHHOM BIACTHIO, OH MOXKET 110 COOCTBEHHOM YCMOTPEHHIO pelaTh
BOIIPOC O IeTIECO0OPa3HOCTH WITH HEIETIECO00Pa3HOCTH YTOJIOBHOTO MPECIICIOBAHIS B OTHOIICHHN KOHKPETHBIX
L. BivsHue aTTOpHEs Ha X0 AalbHEHIero pacCMOTPEHUS Jiela BechMa CylecTBeHHO. [lookeHue
ycyryonsieTcs eme u TeM 00cToATenscTBoM, 4To B CILIA 1 mOHBIHE B HEKOTOPBIX INTAaTaX ACHCTBYET apXamyHas
CHCTEMa OIUIaThI TPYAa aTTOpHEs, KOTopasl yCTaHaBIMBAeT pa3Mep ero roHopapa B 3aBUCHMOCTH OT KOJIMYECTBA
OCY>KICHHBIX, CTOIMOCTH KOH(PHCKOBAHHOTO UMYIIECTBA M TOMY MOJOOHBIX akTOB. COBEPIICHHO OYEBHIHO, UYTO



nofo0Hass CHCTeMa OIUIAaTHl TPYyJAa He CIOCOOCTBYeT 00bEKTHBHOCTH PACCIIeIOBAHNS, A HEPEIKO NPHUBOINT U K
MIPSIMBIM 3JI0YTIOTPEOICHUSIM.

IMoMuMO yKa3aHHBIX OPraHOB M AOKHOCTHBIX JIMI] IPOHU3BOJCTBO H0CYAEOHOTO pacciae oBaHUs
OCYIIECTBIISIETCS TAKKE CHEUATEHBIMHA CIIEACTBEHHBIMU KOMUCCHSMH (IIOCTOSTHHBIMH WJIH BPEMEHHBIMH).
MIPaBUTEIBCTBEHHBIMHI OpraHaMK M KOPOHEPaMH (CIIeA0BATEIAMH, BEAYIIUMHI JeNa O HAaCHIBCTBEHHON THO0
CKOPOIIOCTHKHOU CMepTH). B OTIeNbHBIX cilydasx, Koria 00beKTHBHOCTD PAcCiIeI0BaHMs ITOJIHLUH HITH
aTTOPHEEM BBI3BIBAET COMHEHHS, IS OCYIIECTBICHHS PEBAPUTEIBHOTO PACCICAOBAHIS MOKET OBITh
copMHPOBAaHO TaK Ha3bIBaEMOE OOJIBIIOE JKIOPH MPUCSIKHBIX.

Cragus npeIBapuTEIbHOTO PACCIEIOBAHMS B CIIydae JOCTATOYHOCTH IOKa3aTeIbCTB 3aBEPIIACTCS
COCTaBJICHHEM OOBHHHTEIBHOTO aKTa WU MIPOLECCYAIBHOTO JJOKYMEHTA, Ha3bIBAEMOT0 «MH(OPMALIUS».

IIpeaBapuresbHOE NPOM3BOACTBO B Cyjie. BaXKHO OTMETUTb, YTO aMEPUKAHCKUIN YIOJIOBHBIN MPOLECC, TaK
K€ KaK U aHITIMHCKUI, 3HaeT JBa MpOLECCyalbHbIX MOPAAKA IPOU3BOACTBA 110 JIeNly: CyJOIPOU3BOACTBO II0
OOBHHUTENIFHOMY aKTy MM HH(OPMAIMU U CyMMapHOE IPOH3BOACTBO.

Pasrpanmdenye MeXIy STUMH ABYMS ITPOLECCyaIbHBIMU ()OpMaMH, Kak M B aHIVIMHCKOM yTOJOBHOM
MIPOLIECCE, 3aBUCHUT OT CTEIEHH ONTaCHOCTH KOHKPETHBIX BUAOB MPeCTyIUIeHNH. B ¢Bs3u ¢ 3TuM ciemyer
MIOJJYEPKHYTh, YTO CTaJUsI IPEABAPUTEIILHOIO IIPOU3BOICTBA B CYJIe UMEET MECTO TOJIBKO IIPU PACCMOTPEHUH
YTOJIOBHOTO JIeNa 10 OOBMHHUTENFHOMY aKTy WM MH(popManuu. Ho 1 B 3TOM cilyyae naHHas CTaaus HOCUT
(axyJIbTaTHBHEINA XapakTep, MOCKOJIbKY BO30Y)KIEHHE TPOU3BOJICTBA B HEl 3aBUCHT OT COOTBETCTBYIOIINX
XO/IaTaliCTB CTOPOH M HEKOTOPBIX IPYTUX OOCTOSITENBCTB.

Ha cranuu npeaBapuTenbHOro IPOU3BOACTBA B CYJI€ AEN0 pacCMaTPUBAETCs, Kak IPaBHUIIO, CyAbeH
enquHOINYHO. OOBUHHTEND U 3aMUTHUK MOCIEN0BATENFHO MPEABIBIAIOT COOpaHHBIE JOKAa3aTeIbCTBA U
MIPUBOJAT COOTBETCTBYIOIIKE apryMeHThl. Ha nX ocHOBe Cyzbs pelaeT BOIpocC O MPUBICUYECHUU K YTOJIOBHOM
OTBETCTBEHHOCTH, H30paHUH, N3MEHEHH! MM CAHKIIMOHHPOBAHUM MEPhI MPECEUEHUS U P APYTUX BOIPOCOB.
BakHoe MecTo cpeii HUX 3aHHMaeT BOIIPOC 00 0CBOOOXKIEHHUH IO 3aJI0T.

IIpenanue cyny. B yromosaom nporecce CIIIA neiicTBYIOT JBa MOpsAKA NPEAAaHUs CyLy OOBHHIEMOTO: MO
PELICHHIO aTTOPHES U IO PEIICHUIO OOJBIIOTO JKIOPH.

B nepBoM ciydae npenanue Cymy OCYIIECTBIISICTCSI HA OCHOBE TaK Ha3bIBaeMOH MH(opMaruu. OTOT
MIPOLIECCYANTbHBIN JOKYMEHT COCTABIISIETCSl M YTBEP)KAASTCs aTTOPHEEM, IT0CTIe Yero OOBHHICMBII CUMTACTCS
IIPEaHHBIM CYAy.

Bropoii nopsimok npexanus cyny 6onee cioxeH. OH npenmnonaraet GopMupoBaHHe OOJIBLIOTO XKIOPH IS
PaccMOTPEHHs COCTaBICHHOTO aTTOPHEEM OOBUHHTEIBFHOTO aKTa. 3acefaHus OOIBIIOro )KIOPH MPOXOIAT B
YCIIOBUSIX OTCYTCTBUSI IJIACHOCTH, NIPU 3aKPBITHIX ABEPSX.

Heo6x0auMo OTMETHTB, YTO aMEpUKAaHCKas IOPUIIIECKast TUTepaTypa OTBOJUT OONBIIOMY SKIOPH POJIb
HCKITIOUUTENILHOTO 3HAYCHHS, KaK Oprany OOLIeCTBEHHOCTH, OCYILIECTBILIIONIEMY KOHTPOJIbHbIE (DYHKIMH B
YTOJIOBHOM IIporiecce, 00eCIeINBaIONIEMy 3aKOHHOCT M 000CHOBAaHHOCTB IIPEaHMUs Cy Iy aMEPHKaHCKIX
rpaxxaad. OJHaKo peajJbHOE 3HaUeHHE STOr0 OpraHa OTHIOAb HE CTOJb BENMKO. B 3TOM HeTpyaHO yOenuThes,
eciy 00paTHTh BHUMAHHE HA TO 0OCTOSITENBCTBO, YTO JIaXKe OTKIOHCHHE OOJIBIIIM KIOPH OOBHHUTEILHOTO aKTa
HE HCKITIOYaeT MOCIIeNYIOIIEero Cy1eOHOro pa3onupaTenbeTBa B OTHOILICHUH JaHHOTO 00BHHsIeMoro. J{is
obecriedeHus 3TOr0 pe3yNIbTaTa aTTOPHEH pacroaraeT psoM MIPOLECcCyalTbHBIX BO3MOXKHOCTeH. OCHOBHASI U3
HUX 3aKJII0YAeTCsl B UCIOJIb30BAHUH CBOETO IIpaBa pellaTh BOIPOC O MPEJaHUuH Cyly Ha OCHOBE COCTABJICHHOH U
YTBEp)KACHHOH MM ke nHpopmarmu. B 3ToM cirydae aTTOpHEI0 JOCTATOYHO W3MEHHTH OOBUHEHHE Ha MEHeEe
TSDKKOE M HAIIPaBUTh JIEJI0 B CYJ, KOTOPBIH 00513aH PacCCMOTPETH JIeJIO 110 CYIIECTBY, HECMOTPSI Ha
OTPHUIIATENIFHOE PeIIeHNe OONBIIOro >KIOPH 10 BONIPOCY O HATWYNH JOCTATOYHBIX OCHOBAHUH JUIS IPEIaHHs
0OBUHIEMOTO CYIy.

CyneGHoe pa30upaTe1bCTBO YTOJOBHOIO AeJIa MO CYIIeCTBY

Ipouenypa cyneOHOro pa3dupaTesbcTBa COCTOUT U3 PsiZia MOCICI0BATEIbHBIX MPOLECCyabHBIX JeHCTBUH.
K ux gmciry oTHOCATCS: 0OBSABICHNE OACYANMOMY COAEPKAHUS OOBHHHTEIBHOTO aKTa MM HH(OOPMAIIHIH;
BBISICHEHHE OTHOIICHUS MOJICYJMMOr0 K OOBHHEHHIO; (POPMHUPOBAHHUE )KIOPU MPUCSDKHBIX 3aceqaTteliell; cyjeoHoe
CIIC/ICTBUE; IPEHUS CTOPOH; BHIHECEHHE BEPIUKTA MIPUCSHKHBIME 3aCeJaTesIMHU; ONIPEACIeHNEe Mephl HaKa3aHuUs U
IIOCTaHOBJICHUE TIPUTOBOPA.

3nech caemyer oOpaTUTh BHIMAaHUE Ha TO OOCTOSITENBCTBO, YTO, KaK M B aHIJIMICKOM YTOJIOBHOM IIpOIIecce,
MIPU3HAHKE MTOJICY IUMBIM CBOET BUHBI PE3KO YIPOIIAeT BCIO MOCIEAYIONIyIo CyAeOHyI0 mpoenypy. B aTom
cirydae cyaeOHoe CIe[CTBHE He IPOU3BOJUTCS, APYTHE HOKA3aTEIbCTBA HE HCCIECAYIOTCS U Cy b €INHOIMIHO
MIOCTaHOBJISET IIPUTOBOP.

Ho B ToM cirydae, Kora ImpoIecc OCYIIECTBISTCS ¢ yIacTHeM IPHUCSDKHBIX 3aceqaTelield, pa30upaTebcTBO
JieJ1a TIPOU3BOIUTCS C OTCYTCTBHEM MHOTHX HPOIECCYalbHBIX TapaHTHH. B 4acTHOCTH, B CyIeOHBIX HPEHUSIX
TIOCJICTHAM BEICTYTIaeT OOBUHHTENb, YTO SIBHO HE COOTBETCTBYET IIPHHIINILY oOecriedeH s OOBHHIEMOMY IIpaBa
Ha 3alllUTy, AeKIapupoBaHHOMY LiecToi nonpaBkoi k Koncturynuu CIIA.

ITpaBooTHOMmIEHNUST MEXKY CyABEH M IMPHUCSHKHBIMU 3aCeaTeIISIMHU 110 ITOBOJTY BEIHECEHHS ITOCTEAHIMHI
BEpJMKTa O BUHOBHOCTH BECbMa CXO0XHU C TeMH, KOTOpPbIE UMEIOT MECTO B aHIVIMHCKOM YTOJIOBHOM IIpOLIECcCe.
CyIps IMeeT MIMPOKHE TOTHOMOYHS TS 00ECTIeUeHNs yTOJHOTO eMy PEIICHHUS KIOpH. Tak, OH MOXKET PH3HATh
BEP/IMKT HEJCHCTBUTENBHBIM M HA3HAYUTH HOBOE CyeOHOE pa3onpaTenbeTBo. TeM caMbIM U B ATOU CTaiu
aAMEpPUKAaHCKOTO YTOJOBHOTO IIPOIIECCa PONIb OOIIECTBEHHOCTH B JIMIE MPUCKHBIX 3acefaTeneil B 3HAIUTeIbHON
CTEIICHU HUBEIUPYETCS.

IMopsnok onpeneneHus Mepbl HaKa3aHAS M IIOCTAHOBJIEHHS IIPUTOBOPA IIPUMEPHO COOTBETCTBYET IOPSIIKY,
JIeWCTBYIOIIEMY B YTOJIOBHOM Iporiecce AHIMMU. [Ipu 3TOM, 0JHAKO, Ha0 YUUTHIBATh, YTO OTMEUCHHOE
COOTBETCTBHE JIHIIIb OOIIET0 XapaKTepa, IMEIOTCS U ONpeieeHHbIe pa3anaus. Tak, B pAe ITaToB
oInpeJiesieHHe Mepbl HaKa3aHHs OCYILECTBIISIETCS] HE €MHOINYHO CyAbel, a ¢ yuyacTHeM IPUCSIKHBIX 3aceaTeneii.



Ho mpakTuuecku 3T0 pa3inyre 3HauCHUS He UMEET, MOCKOJIbKY yYacTHE MPUCSIKHBIX BBIPAYKACTCS JIUIIb B BUZIC
PEKOMEHJAIMHU CY/Ibe, KOTOPBIA UMEET IPaBO B BECbMa IIMPOKHX MpeeiaX OT HEee OTCTYNaTh.

CyMMmapHoe Npou3BOACTBO. PaccMOTpeHre YTOIOBHBIX /1€l CYMMapHOH IOPUCAUKIINH OTINYAETCS
MpeJIeTbHON YIPOIIEHHOCTRIO TiporieccyanbHoi (opmel. [1o cymiecTBy, 31eCh OTCYTCTBYIOT HE TOJIBKO CTa s
MIPEIBAPUTENBHOTO PACCIICAOBAHNUS, HO U PAA CyAeOHBIX CTaauil (IpeABapuTEeIbHOE IIPOU3BOJICTBO B CYyIE,
npenanue cyay). PaccMoTpeHue jeia B OpSIKE CyMMapHOTO IPOU3BOJICTBA OCYIIECTBISICTCS
MIPEUMYIIECTBEHHO CyAbeH eanHoIn4YHO. [IponeccyalbHBIM OCHOBAHHEM TaKOTO PACCMOTPEHHS CUMTAETCS
WHpOPMAIUS TOJHUIINH WK jKkanoba morepresiiero. B ciyuae mpusHaHus 0OBUHSIEMBIM CBOCH BUHBI CY/TbsI
HEMEUICHHO ONpeenieT Mepy Haka3zaHus. [Ipu oTpuIaTeIbHOM OTHOLIEHHH OOBHHIEMOTO K MPEABSBICHHOMY
0OBHHEHUIO MPOBOUTCS HEKOTOPOE TMOI00Me CyIeOHOTO pa3OoUpaTeNIbCTBa, HO M B 3TOM CITy4ae pacCMOTPECHUE
BCETO JIela 3aHUMAET, KaK MPaBUIIo, He 00jiee HECKOIBKIX MUHYT. DTO Jaj0 MOBOJ HEKOTOPHIM aMEPUKaHCKIM
IOpUCTaM Ha3BaTh ATOT MOPSIIOK MPOU3BOACTBA KOHBEHEPHOI I0OCTUINEH, TOCKOIBKY IpOllecCyallbHbIe TapaHTUU
3aKOHHOCTH M 000CHOBaHHOCTH IPUTOBOPA SBHO MPUHOCSTCSA B )KEPTBY YIPOIIEHUYECTBY HPOLIECCYaTbHOM
(bopMEI.

AneJJsIHHOHHOE MPOU3BOACTBO. AMEPHKAHCKOE YTOJIOBHO-TIPOIECCYaTbHOE 3aKOHOIATEIBCTBO
yCTaHABIMBACT 3HAYHUTEIBHBIC OTPAHUUCHHS TIpaBa ane/UISIHOHHOr0 00anoBanus. Tak, OCHOBaHHEM IS
3asBJICHUS aNeIULIIUOHHOHN JKaI00bl MOXKET CIYXKHTh, IO O0ILEMY MPABUITY, JHIIb BOIIPOC MPaBa; 00’KaJIOBATh
TIPUTOBOP MOJKET JIMIIb TOT OCYKICHHBIN, KOTOPBII HE MPU3HAJ CBOIO BUHY B CyJI€ IIEPBOM WHCTAHIINU.

TonbKo «CyIIecTBeHHAs OIIMOKa» MOKET MOBJIEYh OTMEHY OOBHHUTENBHOTO TpHroeopa. K umciy
CYIIIECTBEHHBIX OIIMOOK CycOHAas MPAKTHKA OOBIYHO OTHOCHUT HAPYIICHHS MPOLECAyphl HOPMHUPOBAHHUS
OOJIBIIIOTO YKIOPU M YTBEPKACHHUS OOBUHUTEIFHOTO aKTa, HECOOIIOICHIE YCTaHOBICHHBIX MIPaBUII oAOOpa
COCTaBa MPUCSHKHBIX U HAPYIICHUE OCHOBHBIX YCJIOBUH, B KOTOPBIX JOJDKHO MPOUCXOAUTH PELICHHE BOMPOC O
BUHOBHOCTH, HETIPABWIbHOE MPUHATHE WM UCKITIOUECHHE CYI0M KaKuX-ITH00 (pakTOB B Ka4eCTBE JOKA3aTEIbCTB
110 JIeNy, HapylICHHUs, JONYLICHHbIE CyIbel B €ro HaIlyTCTBEHHOM CJIOBE NMPHUCSDKHBIM, U T.II., - OLIUOKH,
KOTOpPBIE MOTYT OBITh HCTOJIKOBAHBI KaK HAPYIIAIOUINE OCHOBHBIC MPOIECCYaNbHBIC MTPaBa IMOICY JHMOTO.

3aBepiuasi XapakTepUCTUKY cTaauil yrososHoro npouecca CIIIA, cienyer aath npeacTaBieHHe 0 BeCbMa
CcB0E0OPa3HOM MPOIECCYAbHOM HHCTHTYTE - TaK Ha3bIBAEMbBIX CHIENIKaX O Mpru3HaHUU. CMBICT TaKoTo poja
CIICJIOK BBIPAKACTCS B MOOMIPAECMOM CYIOM 3aKTFOUCHUH MEK Y OOBUHCHHUEM U 3aIIUTON 0COOOTO COTJIAIICHUS,
0 KOTOpPOMY OOBHHHTEINb 0053yeTCs NEPEKBATU(PHINPOBATE ICTHIE Ha MCHEE TSHKKHN COCTaB, a OOBHHSEMBIH -
MPU3HATH B HEM CBOIO BUHOBHOCTD.

Crenky 0 IpU3HAHUH MTOPOXKIICHBI CAMO KOHCTPYKIMEH aHTJIOCAaKCOHCKOTO YTOJIOBHOTO IIpoIlecca.
TocnoncTByrOmIas npoleccyanbHasi JOKTPUHA UCXOIMT 3/1€Ch U3 MPE3YMIIIMU UCTUHHHOCTH NIPU3HAHUS
00BHHIEMOTO B CBOCH BUHOBHOCTH. Kak y)ke 0TMeUaoch, HAIMYUE MIPU3HAHHUS MPAKTHUECKH MpeapenacT
BBIHECCHHE OOBHHHUTEIHLHOTO MPHUTOBOpa. B CBA3M ¢ 3THM YCHITUS OOBUHHTEISA B YTOJIOBHOM MpoIiecce B
3HAYUTENBHOM CTETIEHN COCPEOTOYMBAIOTCS HE Ha YCTAHOBJICHUU HWCTHHBI, a Ha IOJTYYCHUH MPU3HAHUS
00BHHIEMOTO, JOCTHKCHHE YEro pacCMaTPHBACTCS KaK BBIUTPHIII MPOIIeCcca.

3aKIroueHIe CIENIOK O MPU3HAHUH BCIYECKH MOOIIPSIETCS U CYAbIMH. JTO 00YCIOBICHO TEM, YTO
COOCTBEHHOMY NMPHU3HAHHIO OOBHHIEMBIM CBOCH BUHOBHOCTH MPHUIACTCS B aHTIOCAKCOHCKOM YT'OJIOBHOM
Ipoliecce 3HaYeHUE PEHIaonIero JoKa3aTeabeTBa. [Ipy Haamyuy TakoBOTO BCS MOCTeNyonIas cyaeOHas
TpoLeaypa pe3ko ynpouiaercs. B 3Tom ciyyae, kak 0TMe4aaoch paHee, 3a HOMHOTUM BeChbMa Ka3yHCTHYHBIM
HCKITIOYCHUEM, CYAbs HEMEIICHHO TIOCTAHOBIISIET IPUTOBOP 0€3 KaKOTo-TH00 CyAeOHOTO CIEACTBHSL.

Ha 3akimroueH#e CIesiok 0 MPH3HAHUK OOBIYHO OPUCHTUPYIOT CBOMX MOA3AMIUTHBIX U aJBOKATHI, 0COOCHHO
Ha3HAUCHHBIC TIOCTAHOBJICHUEM CYIbU Ha OCHOBAHHH TpaBa OCTHOCTH OKa3bIBATh IOPUANIECKYIO TTOMOIIb
HECOCTOSITEIBHBIM OOBHHAEMBIM. Takue 3alUTHUKH 3aMHTEPECOBAHBI HE CTOJBKO B MPOICCCYaTbHON 3alUTe
CBOM HEMMYIIUX KJIMEHTOB, CKOJIBKO B CKOPEUIIIEM pa3pelIeHIH YTOJIOBHOTO JIeNa, TO3TOMY OXOTHO HIYT Ha
3aKJIIOYEHHE CJICTIOK O IPU3HAHUU, COBETYS MOI3AIUTHBIM IPU3HATH CBOIO BUHOBHOCTD.

Becpma BaKHO UMETH B BUY, YTO MOJOOHBIH CITOCO0 «3aIIUTHDY MTOMYYHII B TPAKTHKE aHTIIOCAKCOHCKOTO
YTOJIOBHOTO CyJIONPOU3BOJICTBA OIPOMHOE pacnpocTpaHeHue. [lo aMepuKkaHCKUM CTAaTUCTUYECKUM JaHHBIM,
TONBKO 50 MPOLEHTOB 0OBUHACMBIX, MIPUZHAIOIINX CBOIO BHHY, JCNAIOT 3TO 0€3 COBETa CO CTOPOHBI 3al[UTHUKA.
TakuM 06pa3zoM, KaXJ0ro BTOPOTO 0OBUHIEMOTO, IPU3HAIOIIECTO CBOXO BUHY, TOJKACT HAa 3TOT IIAT 3allUTHHUK.

Taxoe naBieHHE OKa3bIBAETCS OTHIOJb HE TOJNBKO Ha JICHCTBUTEIHHO BUHOBHBIX. 3a4aCTyI0 HACTOMYMBOCTH
3alIMTHUKA YCTYMAKOT U 3aBEIOMO HEBHHOBHBIC TPAXKIaHE, [0 ONMIHOKE HIIH 3JI0yOTPEOICHHIO BIacTeH
OKa3aBIIHUECs Ha CKaMbe MOACYTUMBIX. [103TOMY ecTh Bce HEOOXOAMMBIE palliOHAIbHBIC OCHOBAHHSA MOJIAraTh,
YTO B PsAJIC CIy4acB JACATEIBHOCTh HA3HAUCHHBIX CyIbCH 3allIUTHUKOB OOBEKTHBHO OKAa3bIBACTCS HE B HHTEpECax
MOJICY AUMBIX...

CyIecTBeHHOE 3HAYCHUE MPUOOPETACT TO OOCTOSITENBCTBO, UTO OCYKIACHHE B CBSI3H CO CACIKOM O
MPU3HAHUU HE BJIEYET Psa HETaTHBHBIX MPABOBBIX IOCIEICTBHI, KOTOPBIE MOTYT HACTYIHTH B CIy4ae
BBIHECCHUS] OOBUHHUTEILHOTO IIPUTOBOPA B MOPSAKE CyIeOHOr0 pa3dUpaTesibCTBa MO CYNICCTRY (3ampeiicHne
3aHUMATh ONpEIEIECHHbIC JODKHOCTH, JINIIICHNE H30MPaTEIbHBIX IIPaB U IIp.).

He yauBUTENBEHO MO3TOMY, YTO MOAABIISIONICE OOJBITUHCTBO OOBUHIEMBIX, B TOM YHCIIE M a0COTIOTHO
HEBHHOBHBIX, BEIHYKICHBI BO H30€KaHUE Xy/IIIETO MIPU3HATH CBOIO BUHOBHOCTD.

Bce otMeueHHBIE (GaKTOPBI MOPOKIAIOT UCKITIOYUTEILHYIO PACIPOCTPAHEHHOCTh B YTOJIOBHOM
CyIONIPOHU3BOACTBE CACIIOK O MPU3HAHHUU. DTO TOATBEPKIACTCS TaHHBIMU aMEPUKAHCKON CyIeOHON CTaTHCTHKH.
KonniecTBO MPUroBOpOB, OCHOBAHHBIX Ha MPU3HAHUK OOBHHSAEMBIM CBOCH BUHOBHOCTH, B IIEJIOM IO CTPaHE
KOJICOTIETCs B pa3uvHbIe TObI OT 88 10 90 IMPOLICHTOB BCEM UX COBOKYITHOCTH. B OTAENBHBIX TOpOIaX U MTaTax
3Ta mUdpa 3HAYUTENBHO BhIlIe. Tak, B HL}o-ﬁopKe oHa mpeBblIaeT 96 nporeHToB. OIHAKO TH JaHHBIC €llle He
TIAFOT TPEICTABICHUS O PACTIPOCTPAHCHHOCTH CAEIOK O MPU3HAHUH, TOCKOJBKY TPHBEICHHAS CTATUCTHKA



PETHCTPUPYET BCE CIydau NPU3HAHKUS OOBHHAEMBIMH CBOSH BHHOBHOCTH BHE 3aBUCHMOCTH OT MOTHBOB,
KOTOPBIMHU TaKOBBIE IOPOKAAIOTCSL.

Bomnpoc 56. O6mas xapakTepucTHKa yrojosHoro npouecca ®PT.

Vronosusii nporiecc @PI" 0THOCUTCS K CMEIIAHHOMY THITy Ipouecca. HopMmbl yrojioBHO-Ipo1ieccyaabHOro
npaBa cozepxarcs He Tonbko B YIIK (B pen. ot 7 anpeins 1987 r. ¢ u3M.), HO u B 3aKOHE O cyJI0ycTpoiicTBe (B
pex. ot 9 mas 1975 r. c u3m.), B YK, 3akoHe o cyze 1o nenam HECOBEPIICHHOIETHUX U IPYTUX 3aKOHAX.

VIIK npsiMo yka3bIBaeT, 4TO OT Hayaya paccieJOBaHUs IO BEIHECEHHs] [IPUTOBOPA OCYIIECTBISIETCS
MIPOU3BOJCTBO II0 MEPBOi HHCTaHIMU ( KH. 2, § 151-295). B HeM 00BIYHO BBIACTSIOTCS TP CTaIUH:
NIpe/IBapUTEIILHOE PAcCiIe0BaHKe, ITPeABApUTEIILHOE CIyIIaHue U cyje0HOe pa30oupaTenbcTBO. B 3akoHe
MIPeTyCMOTPEHBI TAK)Ke CTaguU 00)KaI0OBaHMS B KACCAIIMOHHOM U PEBU3HOHHOM IIOPSIIKE, BO3OOHOBICHUS Jena
10 BHOBb OTKPBIBIINMCSI OOCTOSITENILCTBAM M MICIIOJHEHUSI IPUTOBOPA.

B oTnmume oT 00BIYHOTO IPOM3BOCTBA MPEABAPUTENBHOE CITyIIaHHE HE MPOBOJUTCS B CIydae TaK
Ha3bIBAEMOT'0 «yCKOPEHHOTO mporiecca». [Ipokypop BIpaBe HENOCPEICTBEHHO B CyAeOHOM pa30HpaTebCTBe
YCTHO cpopMyIHPOBATH MEPEA CyJOM 0OBHHEHHE, KOTOpOe (PUKCHPYETCs B IPOTOKOJIE CYyASOHOTO 3aceaaHMsL.
Takoe NpOM3BOACTBO BO3MOXHO JIMIIB IIPH CICAYIONMX YCIOBUSX: JIEJI0 IOJCYIHO Cybe €AMHOINYHO WIH Cy LIy
C yJacTHeM 3acefarenell ; He MOXKeT ObITh Ha3HAUEHO HAKa3aHHE CBHIIIE OMHOTO T0Ja JIUIIECHUS CBOOOIBI;
city4ail JOCTaTOYHO MPOCT, U JIMLO MOXKET OBITh OCY’K/ICHO TOTYAC XKe.

Eme ogHUM BHIOM COKPAIIEHHOTO TIPOM3BOACTBA SIBISIETCS MPOLECC M3AHMS «IIPHKa3a O HaKa3aHUN». B
9TOM ClIy4ae He IPOBOJMTCS CYAeOHOr0 pa3oupaTeabCcTBa, a BMECTO PUTOBOPA CyABs 10 XOJaTalCTBY
MIPOKYpOpa M3aeT MPHKa3 O HaKa3aHUU TOJIBKO HAa OCHOBAHWH MAaTEPHAJIOB Jena.

3asiBiIeHHE O MPECTYIUICHUH MTOJASTCsl B IPOKYpaTypy, OpraHaM HOJIMINK WIH B y4acTKOBBIH cy1. Ho eciu
OpTaHbI HOJNUINH U CyJ] IPOU3BOSIT HEOOXOIUMBIE MPOIECCYaTbHbIC JEHCTBHS, HECOBEPIICHHE KOTOPBIX MOTTIO
OBl B TaJIbHEHIIIEM 3aTPYAHUTE pacciieloBaHue, ¥ 3aTeM 00s3aHbI IIepeaaTh BCe MaTepHaIbl IIPOKYPOPY, TO
MPOKYpOp 00s13aH BO BCEX CIYyYasX PELIUTH BOMPOC O HEOOXOIUMOCTH BO30YKICHUSI OOBHHEHUSI.

IIpenBapuTeabpHOe pacciieloBaHHe OCYIIECTBISICTCS IIPOKYPOPOM, TTOJHIHEH U CIEICTBEHHEIM CyIbeil.
IIpoxypop pyKOBOZUT pacciIeAOBaHIEM U MOXKET IPOBOJHTH €r0 caM B ITOJHOM oO0beMe. VIMeHHO Ha HEM JIeXKHUT
00513aHHOCTB HCCIIEI0BATh Bce 00CTOSATENbCTBA Aesia. Ha mpakTHKe TMYHOe ydacTHe MPOKypOPOB UMEET MECTO
JIUIIb TP PAacCIEIOBAHMH TSDKKUX NPECTyIDIeHHH. I peImeHus Bopoca 0 HeOOXOAUMOCTH BBIIBIDKCHHS
OOBHHEHUSI Iiepe]] CyJOM IPOKYPOp JOMpaIINBaeT CBUAETENEH, IKCIepTOB, 0OBUHIEMOTO, 1acT MPEAIICAHUS O
MIPONU3BOJCTBE OOBICKA, BEIEMKH U JPYTUX CIEJCTBEHHBIX JEHCTBHUIH, YCTaHABINBACT CYIIECTBEHHBIE JUIS JleIa
obcTosTenbeTBa. [Ipokypop He cuntaercs croponoit B pouecce. Cormacuo § 160 YITIK ®PIT on 06s13aH
BBIICHUTB HE TOJIBKO OTATYAOIINE, HO M CMATYAIOIINE BUHY OOCTOSTENBCTBA.

OOBHHSIEMBIM CUHTAETCS JINLIO, B OTHOIICHUN KOTOPOT'O IIPOU3BOJMUTCS YTOJIOBHBIH mponecc. Takoe
MIpoLeCcCyabHOE TTON0XKEHHE JIMI0 3aHUMAET, €CIIM OHO JOIPOIISHO B KaueCTBE OOBHHAEMOTO MM KOT/a B
OTHOIICHUH KaKOT0-JIM00 JIMIA IPOKYPOP XOAATafCTBYET O IMPOBEICHUH IIPOLECCYyaTbHBIX JIEUCTBUH CyI0M.
OOBHHAEMBII MOXKET BOCIIOIB30BAaThCSl TTOMOIIIBIO 3aIIMTHUKA B JIFOO0H MOMEHT NPOM3BOJICTBA IO AeTy. B
KavecTBE 3alIUTHUKOB JIOMYCKAIOTCS aJBOKATHI M IIPENOJaBaTeIN NpaBa B HEMEIKHX BBICIIMX yUeOHBIX
3aBeJICHUSIX. B olHOM mpoliecce ¢ HUMM MOTYT BBICTYTIaTh B Ka4eCTBE 3aMIUTHUKOB C Pa3pelieHnst Cyja u
JpyTHe JIUI@a, HO TOJIBKO B TOM CIIydae, €CiM yJacTHe 3allUTHHKA B PACCMOTPEHHH Jieia 00s3aTesIbHO. 3aIUTHIK
B yronoBHoM mporecce ®PI” cunrtaeTcs He OAHOCTOPOHHHUM NIPEACTABUTENIEM HHTEPECOB OOBHHIEMOTO, a
CaMOCTOSITEIEHBIM OPraHOM IPaBOCY NS, OKa3bIBAIONINM €My IOPHINIECKYIO TOMOIIb.

OpraHsl 1 JOKHOCTHBIE JIMIA TONUIIMK MOTYT TI0 MTOPYYEHUIO TPOKYPOPa MPOU3BOANTH PACCIECIOBAHIE
nena B [ToiHoMm o6beme. OHM BiipaBe coOMpaTh Bee TOMYCTUMBIE TOKA3aTeNILCTBA, JONPAIINBaTh OOBHHIEMOTO,
CBHJETENeH, MPUBIEKATh SKCIEPTOB U T.11. [TonmIius cama onpeaenseT croco0sl 1 00bEM pacclieIOBaHHUs, €CITH
00 5TOM HeT KOHKPETHBIX yKa3aHUH MPOKypaTypsl. 1 Npe1oTBpaIieHUs] COKPBITUS NPECTYIUICHUS HOJIUINS
00s13aHa MPUHUMATH BCE HEOTIIOXKHBIE MEpHI Cpa3y Xke, KaK TOJIBKO ei CTallo M3BECTHO O MPECTYIUICHHH, HE
JIO’KUIAsICh TIPH 3TOM yKa3aHUH NMpokypopa. [lomydeHHble B X0/ie paccieoBaHusl JOKyMEHTHI OpraHbl MOJTHIHN
JOJDKHBI 0€3 TPOMEUIeHHsT MIepechlIaTh B MPOKypaTypy. OfHAKO MEHEe TSDKKHE M MaJO3HAYNTEIbHbIE
MIPECTYIUICHUS PacCiIeyIOTCs MOMHIHEH (haKkTHUeCKH caMocTosATeNnbHO. [1o OKOHYaHHM pacciieoBaHus JIeI0
HarnpasJsieTcs: mpokypopy. Ha monumuio Bo3naraercs Takxke HEIOCPEICTBEHHOE UCTIOTHEHNE MPHHYIUTEIbHBIX
Mep.

Cy b IMeeT HCKIIIOUNTENbHO BaXKHBIE TOTHOMOYHS MTPY IIPIMEHEHHH BO BPEMS TIPEIBAPUTEIHEHOTO
pacciie1oBaHus IPUHYANUTEIBHEIX Mep, 3aTPariBaloIiX CBOOOLY JIMYHOCTH. TOJBKO 1O MpHKa3y cyabu o6
apecTe OOBHHAEMBII MOXET OBITh 3aKIIFOUCH IO CTpaxy. [IpoKypop MOXeT JHIIb X0AaTalCTBOBATh HEPE
cyzoM 00 M3/1aHMH NpHKa3a 00 apecTe. ApeCTOBaHHBIN JIOMDKEH OBITh He3aMeIUTEIBHO JOCTaBIeH K
KOMIETEHTHOMY CyZb€, KOTOPBI HE MO3[JHEE YeM Ha CJIELYIOIIUH IeHb JOKEH €ro JOMPOCHTh B CBSI3H C
NIpeAbIBIsIEMBIM OOBHHEHHEM. B ciryuae 3aepikaHust M0 TakKe JOJDKHO OBITh He3aMeUTUTENBHO, He TI03/1Hee
YeM Ha CJIeYyIOIINH IeHb, JOCTABICHO K CyIbe, KOTOPHII €ro JOMpaInBaeT U pelIaeT BOIpoc 00 N3AaHuN
nIpuKasa 00 apecte 1100 0CBOOOXKIAET 3aepKaHHOT0. ApecT Kak Mepa IpecedeHuss MOXKeT ObITh N30paH Ha CPOK
JI0 IECTH MECSIEB, B HCKIIOUUTENBHBIX CTydasX J0 OAHOTO rofa. ApecTOBAaHHBIN HMEET MPaBO 00XKaT0BaTh
apecT B BBIIECTOSIINH Cya, TpeOOBaTh OTMEHBI IIpHKa3a 00 apecTe WM IPHOCTAHOBJICHHS ero UCIIONHEHUSL.

IMprocraHoBIEHNE HCIONHEHNUS MPUKa3a 00 apecTe HMeeT MECTO TOT/ia, KOT/Ia LeJIM apecTa MOTyT OBITh
JOCTUTHYTHI TAKUMH MEPaMH, KaK 3aJI0T, IIOPYYHUTEIbCTBO, OANKICKA O HEBBIE3/E WM 00sI3aTEILCTBO
OTMEYAThCS B ONPEIETCHHOE BpeMs B OQUIINATBHBIX YUPEKIACHUSIX, HOKHUIATH KBAPTUPY TOJIBKO IO HAZA30pOM
OIIPEIEIICHHBIX JIUII, He 00IIATHCS ¢ COyYacTHUKaMU, CBHIETEISIMU 1 oKkcriepramu. I1o xonaralicTBy
apecTOBAaHHOTO WM 1TO0 COOCTBEHHOH MHUIMATUBE CYJ IMPOBOANUT YCTHOE pa30MpaTesbCTBO 3aKOHHOCTH U



ob6ocHoBaHHOCTH apecta. Cyzapsi MOXKET NMPEAIcaTh COBEPIICHHE CIEICTBEHHbIX JEHCTBUH, KOTOPBIE MOTYT
HMETb 3HaYCHHE I PeLICHUs Bopoca 00 OIpaBJaHHOCTH apecTa.

[TpuMeHeHne MHBIX Mep MPOIECCYaTbHOTO MPUHYKACHNS TAKKe OTHECEHO K KOMIIETCHIIHHN CyIbH. TOIBKO B
ClIy4asiX, He TepILIIINX OTJIaraTelIbCTBa, IIPOKYPOP U MOJIULHUS MOTYT 0e3 IPeIucaHts CyIbH IOy YT
00pasIbl KPOBH, IPOBECTH OTACIBHBIE BHIBI BRIEMKH, OCBUIETEILCTBOBAHNE, OOBICK.

B cyne6HOM pa3duparenbcTBe MOTYT OBITh OTJIAILEHBI IIOKAa3aHMsl, JAHHbBIE BO BPEMsI pacciieJOBaHUsI, TOJIIBKO
B TOM CIyJae, el JoIpoc ObUT MpoBeaeH cyabeil. [Ipokypop He MOXKeT Takxke IPUBECTH JHIIO K Ipucsre. B
CBSA3H C 9TUM JIOCTaBJICHHE JIMIIA K CyJ(b€ LISl JOMPOCA IIPOBOJUTCS JIOCTATOYHO 4acTo. B ciydae onacnocTn
MIPOMEJUICHUS CybsS MOXKET IPENNCATh U IPOU3BOJICTBO MHBIX CIICICTBCHHBIX ACHCTBHH, HO BCE MaTepPHAIBI
TI0CJIE 3TOTO MEPEeAal0TCs MIPOKYPOPY, COXPAHss 3a HUM, TAKMM 00pa30oM, PyKOBOJCTBO PacCleJOBAHHEM.
ITpoxypop ¢ cormacus cyaa UIH CAMOCTOSITEIFHO MOXKET OTKa3aThCsl OT YTOJIOBHOTO MPECIIeOBAHUS, CCIIH,
HaIpuMep, JIULO SIBISETCS KKOPOHHBIM CBHUACTENEM», WM HMEET MECTO AesATEIbHOE pacKasiHUue, WM HaKa3aHHe
3a MPeCTyIICHNE HECYIECTBEHHO M0 CPABHEHUIO ¢ HaKa3aHUEM, KOTopoe OyJeT Ha3Ha4eHO 3a MHOE
IPECTYIUICHUE, U T.II. PaccienoBanne 3aKkaHYMBAETCS COCTABICHUEM OOBHHUTENIBHOIO 3aKIIIOUCHHUS U
HaIpaBJICHHEM JIeNIa B CyJ, €CIIH MPOKYPOP CUUTAET PE3yJIbTAThl PACCICAOBAHMS JOCTATOTHBIMH IS
NIpeIbSIBICHHUS MyOINYHOr0 OOBHHEHHS U OCYXJICHUs. B IPOTHBHOM Cilydae MpoKypop MpeKpalaeT nporecc.
[pexpamenne MoXeT ObITH 00KAI0BaHO BEIIIECTOSIIIEMY IPOKYPOPY MOTEPIEBIINM WIIH JIUIOM, 3asIBUBIIIM
XoJaraiicTBO 00 yroJIOBHOM IIpeciieloBaHuU. B cirydae oTkasa 9Tu uua BOpaBe X04aTaiCTBOBATh O BEIHECCHUU
CYZOM pEIIeHNs, IPUHYKIAOIIETO TPOKYPOpa K BBIIABIDKEHUIO OOBHHEHUSL.

B npeaBapuTeIbHOM CJYIIAHHH HE PEIIacTCsl BOIIPOC O BUHOBHOCTH. B 3T0it 9acTn nponecca cyn,

MOy YHB JIEJI0 C OOBHHUTENBHBIM 3aKIIOUCHUEM, 0053aH TIIATEIBHO MPOBEPUTD, JAIOT JIH PE3yIbTaTh
pacciieoBaHus TOCTaTOYHbIE OCHOBAHUS ISl OOBHHEHUS JIAIA B COBEPIICHHH ITpecTyIuieHns. OOBHHAEMOMY
Bpy4aeTcs KOMHs OOBUHHTEIBHOTO 3aKIIOUYEHHs, Pa3pelIaloTcs ero XoaaraicTsa u 3asBieHus. B nemsix
JIY4IIIEr0 UCCIEA0BAHMs OOCTOSTENECTB Jiella CyI BIIpaBe HCTPeOOBaTh OTAEIBHBIE JOKA3aTeIbCTBA HIIN
MIpeAnHcaTh NPOKypopy (MONULUH) IPEACTaBUTE HEOOXOAUMBIE H0Ka3aTENbCTB B Cy/. Eciu cyn IpHXoauT K
BBEIBOJIY O JOCTATOYHOCTH OCHOBAHHMH JUIs1 OOBHHEHUS, TO BEIHOCHUT PEIIeHHE 00 OTKPHITHH CyIeOHOTO
pa3bupatrensCTBa U 10MycKe OOBHHEHUS (C M3MEHEHMSAM WM 0e3 HUX) K cyneOHoMy pazouparensctBy. Cyn
BIIPaBE OTKA3aTh IIPOKYPOPY B OTKPHITHH CyJeOHOTO pa30upaTebcTBa PH HAIMYHA TIPABOBEIX OCHOBAHUH 1
HEJ0CTaTOUYHON 000CHOBaHHOCTH 00BHHEHHA. Cy MOXKET TakXKe IIPUOCTAHOBUTH IPOM3BOACTBO M0 Aeiny. [locne
BBIHECEHHS pelIeHHs] 00 OTKPHITHH CyIeOHOTO pa3oupaTenbeTBa, HO IO €ro Havaa, CyJ MOXKET MPeKpaTUTh
MIPOM3BOJCTBO II0 JIeITy, eciIu OyayT 0OHApy>KEeHbI HEOOXOJMMbIe OCHOBaHMA. K OCHOBaHMSAM MpeKpaleHus Aeia
3aKOH OTHOCHUT MaJIO3HAYNTEIBHOCTE IIPECTYIUICHHUS, BO3MEIIEHHEe OOBHHIEMBIM IPHYMHEHHOT0 ymiepOa  T.1I.

B 3aBHCHMOCTH OT CIIOKHOCTH JI€Na MOXKET OBITh PACCMOTPEHO B YyUaCTKOBOM CYJI€ CyAbel €MHOIUYHO HIN
CYZIOM B COCTaBE OHOTO IPO(ECCHOHATEHOTO CyIbU (IIPH 3HAYUTEIILHOM 00BEMe JeTa - ABYX) U ABYX
3acemaTeneil. B 3eMenbHOM cyzie 1es10 paccMaTpuBaeTcs MO NepBOi HHCTAHIINK OOJBIION manaToi mo
YTOJIOBHBIM JIeJIaM B COCTaBe TpeX Mpo(hecCHOHANBHEIX Cy/ei U IByX 3acenaTeneil. Jlema o TSHKKUX
MIPECTYIUICHUSIX pacCMaTPHUBAIOTCS OOJNBILION MANaToOH O YTOJOBHEIM J€NaM B TAKOM K€ COCTaBe, OJHAKO JIHIIb
TI0 TPaJUINH CyJl IMEHYETCs IPU STOM CYAOM IIPHUCSDKHBIX , XOTS OH M HE HMEET CBOMCTB, IPUCYIINX CYILy
MIPUCSDKHBIX, TAK Kak NPOodecCHOHaNbHbIE CYABH M 3aCeaTeln PEIaloT BCe BOIIPOCH! COBMECTHO.

B BepxoBHOM 3eMenbpHOM cyne CeHaToM 110 YTOJOBHBIM JieIaM B COCTaBe ISITH NPOQeCcCHOHATBHBIX CyIeH
CITyLIAOTCS JIe7Ia O TOCYJAPCTBEHHBIX MPECTYIUICHHUSX.

CynedHoe pa30MpaTe/ibCTBO IPEJCTABIACT COOOM 110 OTHOIICHUIO K IIPEIBAPUTEIILHOMY CJICJICTBUIO HOBOE,
CaMOCTOSITEIFHOE UCCIIEN0BaHUE O0CTOATENHCTB Aena. OOBEM HCCIETOBAHUS CTPOTO OTPAaHUINBACTCS pPaMKaMHU
0OBHHEHUS, CHOPMYIMPOBAHHOTO NIPH OTKPBITHH CyeOHOro pa3buparenbctBa. Cyz BIpaBe HCCISI0BATh JIO0bIE
(axThI, IMEIOMNe 3HAUYCHUE TS Pa3peIIeHUs Ielia, ¥ 0 COOCTBEHHON MHUIMATHBE HCIIONB30BaTh BCE
JOIyCTUMBIE CpeicTBa JJoKa3biBaHus. CyieOHOe pa30MpaTenbCTBO MOCTPOCHO HA NPUHIMIIAX TIaCHOCTH,
YCTHOCTH, HETIOCPEACTBEHHOCTH MCCIICIO0BAHMS OKA3ATENbCTB M UX OIEHKH 10 BHYTPEHHEMY yOCKICHHUIO.

CyneOHoe pa30MpaTesIbCTBO HAYMHACTCS C OIJIAIICHUS Jela, TIOUIeKAIIEero pacCMOTPEHHIO. 3aTeM
MIpe/ICeJaTeIbCTBY IO YCTAHABIMBACT, SBIIIHCH JIM TOACYAUMBIH, 3aIIUTHHUK, CBUACTEIH H SKCIEPTHI,
BBUICHSIET JIaHHBIE O JIMYHOCTH MoCy nuMoro. [Ipokypop 3auuThiBaeT 00BUHUTENBHOE 3aKmoueHue. [locie Toro
MIOICY JUMBIH BIIpaBe ONPOBEpraTh OOBHHEHHE W IPUBOJHUTH B XOJI€ JOIPOCA BCE OIPABABIBAIOIINE €T0 (haKTHI.
Cyn HoJDKeH 3aciyllaTh MOKa3aHMs IOJICY IUMBIX, CBUIETENEH U SKcriepToB. OralieHue JaHHBIX paHee
MOKA3aHUH JOITyCKAeTCs TOJIBKO B OTPaHUIEHHBIX cirydasx. Cyn 00s3aH HCCIEN0BATh TAKXKE BEIIECTBEHHBIC
JOKa3aTenbcTBa. B xo/e cyneGHoro ciaencTBys Cyl, OOBUHUTEINb, 3allIUTHUK TOJDKHBI BBISIBILITH BCE
HEOOXOIUMBIC IOKa3aTelabCTBa. [Ipu 3TOM Cyn yCTpaHsIeT HeOIyCTUMBIE CPEeICTBA MOKa3bIBaHMA. [ apaHTupys
IIPaBO Y4aCTHUKOB IPOIIECcca MPEICTABIIATh JOKa3aTEIbCTBA, 3aKOH AETAIbHO PETYJIHPYET OCHOBAHUS
OTKJIOHEHHMS XOHAaTalHCTB O JOMYIIECHUH WU UCTPeOOBAHIH T0Ka3aTeNbCTB. [locie Kakaoro ciIecTBEHHOTO
JEHCTBUSI HOACYAUMOMY, 3alIUTHUKY ¥ MPOKYPOPY IPEIOCTABIISETCSI BO3MOXKHOCTh JaTh COOTBETCTBYIOIIHE
o0bsacHenus. [1o okoH9aHNM CyeOHOTO CIEACTBHS IIPOKYPOP K 3AMUTHUK MIPOU3HOCT 3aKITIOUNTENBHBIC PEUn.
IMoxcymumoMy IpenocTaBiseTcs nocnenHee ciaoBo. Ilocie 3Toro cyn yaansercs Ajs COBELIaHUA U
roiocoBaHusl. Pemenne cauTaeTcst MpUHATHIM, €CIIH 33 HETO IPOTO0JI0COBATO OOJIbIIIE TOJOBHHBI BCEX CyICH.
[IpuroBop noJKEH OBITH MOCTAHOBJIEH HA «COBOKYITHOCTH MOJYYSHHBIX B X0/i¢ pa30HpaTeIbcTBa YOk IeHUI (8
261 VIIK). CynebHOe pa30UpaTeNbCTBO 3aKaHIMBACTCS MPOBO3TIIAIICHHEM «HMEHEM Hapoaa» OOBHHHUTEIHLHOTO
WM ONPABATENIBHOTO IPUrOBOPA. 3aKOH JOITyCKaeM BO3MOXHOCTb YCTHOTO U3JIOKEHHSI OCHOBHOT'O COIEPIKaHUS
MOTHBHPOBOYHOHM YacTH IPUTOBOpa. Pe30oTHBHAS 9acTh IPUTOBOPA JOKHA OBITH BO BCEX CIydasi 3aUNTaHA.

Jlns 00xaoBaHus IPUTOBOPA 3aKOH IIPEyCMAaTPUBAET ABE BO3MOXKHOCTH: KAacCallMOHHOE NIPOU3BOACTBO U
PEBHU3HOHHOE IIPOU3BOACTBO . Paznmire MexX Ty STUMH CIIOcO0aMH 00KaTOBaHUS 3aKJIIOYAETCS B TOM, 9TO B
KaccallMOHHOM IIPOU3BOJICTBE MPOBEPSIETCs KaK MPaBUIIBHOCTh MPUMEHEHHS 3aKOHa, TaK ¥ JOCTOBEPHOCTh



YCTQHOBJICHHBIX (h)aKTHIECKUX 0OCTOSATENBCTB Aeia. [Ipy mpoBepKe NPUroBOpa B PEBU3HOHHOM IOPSIIKEe
(axTuuecknue 00CTOATENbCTBA CYMTAIOTCS YCTAHOBJICHHBIMHU, OHHU HE IOJUIEkKAT MIPOBEPKE, M UCCIEIYeTCs
HaJn4uue GakTa HapyIIeHHs MPOLECCYaIbHOTO WM MAaTEPHAIBHOIO 3aKOHA HIXKECTOSIIUM CYyIOM.

Jlpyroe paznnune Mexy Kaccalueil n peBU3nel onpeesseTcs TeM, KaKiM CyJ10M ObUI BEIHECEH IPHTOBOP.
Kaccarysi 10mycTiMa TOJIBKO B OTHOLICHWH IIPUTOBOPOB, BHIHECEHHBIX B yYaCTKOBOM CYIE CYIbEHl JMHOIMYHO
WM CYZIOM C y4yacTHeM 3acenaTeseil. B HeKOTOphIX ciiydasix, HalpuMep IPU OCYKACHUU K He3HAYUTEIIbHOMY
JeHe)XHOMY 1Tpady, CyA MOXKET OTKa3aTh B IPUEME KacCallMOHHOM xkao0Obl. KaccallmoHHOe pelieHne
obrxaryeTcst B HOPsAKE PEBH3HH B BBIIECTOSIYIO WHCTAHIMIO. [IpUroBOpHI 3eMEBHOIO U BHICIIETO 3€MEILHOTO
CyZia MOTYT OBITH TIPOBEPEHBI TOJIBKO B PEBU3HOHHOM TIOpsiKke. MOXKHO TaKKe Cpasy ke IM0AaTh BMECTO
KacCalMIOHHOH 5ka100bl PEeBU3HOHHYIO.

Ha onpezenenus Cy0B U IIOCTAHOBJICHHS MPEICEAATENbCTBYIOIIErO IOJAI0TCS YACTHBIC KAaIOOBI.

IMocne paccMOTpeHHMs KACCAIMOHHOM MIIM PEBU3MOHHOM KaJ00bl IIPUTOBOP BCTYNAET B 3aKOHHYIO CHILY U
MOJXXET OBITh OTMEHEH JIMIIb IIPY BO30OHOBJICHHH JeJa O BHOBb OTKPBIBIIHUMCS 00CTOSTEIBCTBAM.

ITpou3BeneHHbIE B NOCIEIHNUE TObI U3MEHEHHS YTOJIOBHO-IIPOLECCYIBHOIO 3aKOHOIATENIbCTBA
HalpaBJICHbI Ha yCHJIEHHE OOPbOBI C OPraHU30BaHHON NMPECTYNHOCTBIO U YCKOPEHHE YTOJIOBHOTO mpouecca. Tak,
Harpumep, ObUIN ONpe/IeIeHb! B 3aKOHE YCIIOBHUS U IOPSIIOK UCIIONB30BaHMs: 1) COOpaHHBIX pa3THYHBIMH
JIMLAMH U OPTaHU3aLHUAMU KOMITBIOTEPHBIX JaHHBIX; 2) TEXHUUECKUX CPEICTB, 00ECICUHBAIOIINX
MIPOCITyIIMBAaHHE Pa3rOBOPOB, B TOM YHUCJIE C UCIIOJIb30BAHUEM JIEKTPOHHBIX CPEACTB, H3TOTOBICHUE
¢dororpaduii u uHOE monueiickoe HaOmMOACHNUE; 3) CBEICHHH, TOTYYSHHBIX C IOMOIIBIO TaK Ha3bIBAEMOTO «
CKPBITOTO areHTa». B mesx ynpoieHus npouecca paciiupeHsl TOJIHOMOYHS IPOKYpOpa M0 NPEKPAICHUTO
JIeNa, OrpaHUYuCHBI BO3MOXKHOCTH 00)KalIOBaHUsI IPH OCYIKICHHU K HEOOJIBIIMM JEHEXKHbIM IITpadam,
paciIpeHa KOMIICTEHISI CYI0B IIEPBOro 3BEHAa M IMHOIMYHOTO CYJIbH.

Bomnpoc 58. O0mas xapakTepucTHKA YroJ0BHOro npouecca @panuuu.

HarnsnHoe npejcTaBiieHHe O cMEIIaHHON GopMe yrojaoBHOro npouecca AaeT (ppaHIy3cKiid YTolI0BHO-
TIpoLecCyabHbIi KojeKe 1958 T., ABIAIOMUICS OCHOBHBIM HCTOYHIKOM yTOJIOBHO-IPOIIECCYaIBHOTO TIPaBa
CTpaHBbI.

B ocHOBY nesITeIbHOCTH OPTaHOB YTOJIOBHOH FOCTHUIIMH TTOJIOKEH «ITyONUIHBIN HHTEepecy. [1yOnmyanbii
HMHTEpEC CYIECTBEHHO OIPAHUYUBACT JINYHOE YCMOTPEHHE AOJDKHOCTHBIX JIUL OPIaHOB YTOJIOBHON IOCTULIUH, OH
HMeeT NpeBaNupyIoliee 3HaYeHHE BO BCEX CTAANSIX YTOJIOBHOTO MpoIiecca U MyOIMIHOe Ha4alo JOMUHUPYET IIPU
pelIeHry OOJBIIMHCTBA CIIEACTBEHHBIX M CYIOIPON3BO/ICTBEHHBIX BOIIPOCOB.

IIpeaBapuTesbHOe pacciieloBaHHe OCHOBAHO Ha IpaBe rOCYAapCTBa MPEAbIBUTH IPAaBOHAPYLIUTEIIO
obBuHEHNE. ['0cynapcTBeHHOE OOBHHEHHE B €BPOIEHCKHX CTPaHaX OCYMIECTBIIETCs biie crenuaibHoro
opraHa - IpOKypaTyphl.

IIpenBapuTesnbHoe pacciaenoBanne. [IpensapuTenbHOMY pacciaejOBaHUIO, KaK IPABUIIO, PELIECTBYET
nonuIeickoe Jo3HaHUe, KOTOpPOe AENUTCS HA [Ba BHA: JO3HAHHE B BUJIE ITOJHOTO PAaccle[OBaHUs U JO3HAHNUE,
II0 Jie1aM, TpeOYIOIMM NpeaBapuTeIbHOro ciaeacTBys. [lonmunelickoe 103HaHUE TPOBOMUTCA 0] PYKOBOJICTBOM
MIPOKypOpa KOMHCCApaMH, OGHIIEpaMH U areHTaMH Cy1eOHOM ONUINH, ¥ Tpe)eKTaMH JIeTIapTAMEHTOB.
CyneOHol MOJMIMK MTPEIOCTAaBICHBI IIMPOKHE IpaBa IPOU3BOINTH OOBICKH, BEIEMKH, 3a/IepiKaHUe
MOZI03PEBAEMBIX U CBHUJETEINCH, TONPOC YKA3aHHBIX JHI], IPHYEM JUIS CICICTBEHHBIX AEHCTBHH, MPON3BOIMMBIX
BO BpeMsI JIO3HAHHUS, HE YCTAHOBJICHO CTPOToH HporeccyaabHON GOpMBL, XOTs COOpaHHBIM HOJIULIUCH TAHHBIM
MIpUaeTcs oKa3aTeIbCTBEHHOE 3HaYeHNe. boiee Toro, mpou3BoICTBO TO3HAHUS JI0 BO30YKACHUS YTOIOBHOTO
Jie7Ia cuuTaercs AomycTUMbIM. OCOOCHHO OOIIMPHBI OTHOMOYHS CyIeOHO MOJMIMH 10 JeaM, B OTHOIICHHU
KOTOPBIX HE TpeOyeTcs MPeaBapUTEIbHOTO CIEACTBUS.

[penBaputenbHOE CISACTBHE IPOBOAUTCS TODKHOCTHBIM JIMLIOM CYJIeOHOTO paHra, Tak Ha3bIBaeMbIM
CIIeICTBEHHBIM cyabel. Ero mporeccyansHoe moioskeHue ABOHCTBeHHO. HaxosIch B opraHn3alnoOHHOM
MOYMHEHUH Y CyJIeOHBIX OPTaHOB, IIPH UCIIOJHEHNUH CBOMX (DYHKIIMI OH 3aBHCHUT OT IIPOKYpATypHl, B Ipejerax
yKa3aHHI KOTOpOH OH U AeicTByeT. ClIeICTBEHHBIH CyAbs MOTydaeT OT IPOKypopa TpeOOBaHHE MU MPUCTYTAET K
CJIC/ICTBHIO Ha OCHOBE «BBOJHOI'0» 3aKIIOUCHHs NPOKypaTypbl. CIeICTBECHHBIN Cy/ibs HE CBSI3aH
JI0Ka3aTeIbCTBAMH, IIPEXOCTaBICHHBIMH Homuiuei. OH MOXEeT JONOIHHUTH MIPEACTABICHHBIC €My MIChMEHHBIC
MIPOTOKOJIBI MJIH CBUJICTENILCKHE MTOKA3aHMs JI0KAa3aTeIbCTBAMHE, KOTOPBIC OH BIIpaBe cOOpaTh caM IMyTeM OObICKa
1 HAJIOXKEHHS apecTa Ha MMYIIECTBO, HIIM OCMOTpPa MECTa NPECTYTIICHHUS, WU IIPOBEAS AOTPOCHI i OUHbIE
CTaBKHM, Ha3HAUUB 3KCIEPTU3Y, WIH JaBas cIeICTBEHHOE IOPYUYECHHUE O IIPOBEICHUU ACHCTBUI IpyroMy
CIICICTBEHHOMY Cy/Ib€ WX oduiepy cynedHoi momunun. OH BIpaBe B cIydae HEOOXOAUMOCTH 00ECHIEUHTh SIBKY
00OBHHSEMOT0, JTMOO MPUTIIACHB €T0, TMO0 MPUMEHHB K HEMY Pa3HOTO poja Mepbl IpHHYkaeHUs. CpencTBoM
9TOTO CIY’KUT IPEIHCAHIE O SIBKE U IOCTAHOBICHUE O IPHBOJIE, A TAKXKE IIOCTAHOBIICHNUE O 3a/ICPKAaHUU 1
opaep Ha apect. CleICTBEHHBIII Cybs BIIPaBe BPEMEHHO OCBOOOIUTH OOBUHAEMOI'0 MOJ 3aJI0T.

Ha mo60ii cTaguu creacTBHS IPOKYPOp BIIPABE BMEIIATHCS U B3ATh Ha ce0s HCIIOTHEHHE CIEACTBEHHBIX
(GyHKUMI WM IpeHcaTh CIEACTBEHHOMY Cy/Ibe IPOU3BOJICTBO TAKHX ACHCTBHI, KOTOPHIC, TI0 €0 MHEHHIO,
1esecoo0pa3Hbl B MHTEPEcax HAMIydIIero OTIPABICHHS IIPaBOCY U

3aKOHYHUB CJIEACTBUE, CIIEICTBEHHBIH Cy/bs EpeJaeT NPOU3BOACTBO IO AEIy MPOKYPOPY, KOTOPHIH B Cliydae
000peHNst BO3BpAIIaeT eMy IeN0 I JalbHEeHIero paccMoTpeHus. [Ipu TOM clIeACTBEHHBIH Cy/Ibs BIIpaBe
BBIHECTH MTOCTAHOBJIEHHE O HANPABIECHNH JIEJa B COOTBETCTBYIOLIYIO CyIeOHYI0 HHCTaHIUIO THOO0 O
MIPEeKpPaIIeHNH YTOJIOBHOTO ITIPECIIECIOBAHMS, €CIIM OH HalJIeT NpeabsIBIeHHOE OOBHHEHNE HEOOOCHOBAHHEIM.

B 1985 r. Bo ®pannuu ObUT yUpekeH HOBBIN KOJUIETHAIBHBINA OpTaH M0 KOHTPOJIIO 3a CJISICTBUEM -
CIIeZICTBEHHAS TTajiaTa, KOTopas cTrana GyHKIHOHUPOBATh JUIIb ¢ 1 Mapra 1988 T.



CrnencTBeHHBIE MTANIATHl 00Pa3yIOTCs U TpUOYHANaX OOJBIION HHCTAHIIMU B COCTaBE TPEX
npodeccHOHaIBHBIX CylieH, U3 KOTOPBIX JBa JOJDKHBI UIMETh CTaX CJIEIACTBEHHOH paboThl. HazHavarotces cynpu
CIIEICTBEHHOH MaNaThl MpeceaaTeneM TpuOyHala CpOKOM Ha TPH ToJa ¢ MPUKPETIICHHEM K KOJUIETHH ABYX
BCIIOMOT'aTeJIbHBIX MarkCTPATOB.

CrnenctBeHHas najara o0JiaiaeT OOMUPHONH KOMIIETCHIIMEH B OTHOIIEHHH BO30YKICHHOTO YTOJIOBHOTO
Jiena, TIPOBEPsUI 3aKOHHOCTb 1 000CHOBaHHOCTb YI'OJIOBHOTO HIPECIICJOBAHUS, IPOBEACHHBIX CJICICTBEHHBIX
JEHCTBUH, Ienecoo0pa3HOCTh pa3beANHEHHS UM OOBEIMHEHNUS CIICICTBEHHBIX IIPOM3BOACTB U T.II. B CIIOXKHBIX
YTOJIOBHBIX JIeJIaX CIIEACTBEHHAs IajiaTa BIIPaBe MPUBJICKATh K BEACHHUIO CJIEICTBUS JOIOIHUTEIBHBIX CyJeH -
OJIHOTO MIJIM HECKOIBKUX cpa3y. IlanaTa mpu3BaHa OCYyIIECTBISATH BCEOOBEMITIONIHNI KOHTPOIIb 33 IIPABUIIBHOCTHIO
CIIEJICTBYIS; TOJIBKO OHA BIpaBe HHGOPMHUPOBATH OOLIECTBEHHOCTD U IIpeccy B popMe KpaTKuX KOMMIOHHKE O
XOJIe paccle0BaHus, 0 COOPaHHBIX yIHKaX U JOKa3aTeIbCTBaX. [lamaTta BEIHOCUT IIOCTAHOBICHHS IO CYIIECTBY
MIPUHATBIX MEP IPOLECCYaTbHOTO MPUHYKACHHUS.

[penanue cyny. /lanHblil Bonpoc perraeTcs He CyI0M MU CyIbel, a TAK Ha3bIBaeMOil 0OBUHHUTENIEHON
KaMepoi, KOTopasi IMeeTcs IIPH KaykIOM alle/UIIIIMOHHOM CyZe U BBICTYIaeT B Ka4eCTBE CIEACTBEHHOIO OpraHa
BTOpO# MHCTaHIMH. OHa AeHCTBYET B COCTaBE MpeAceaaTeNs U ABYX 4ieHOB. OMHOBPEMEHHO OHA OCYIIECTBIAET
HaJ[30p 3a JASSTENFHOCTRIO CIIECTBEHHBIX Cy/eH, o0iagas IpaBoM HAIOXKEHUS Ha HUX JUCIMILUTHHAPHBIX
B3bIckaHui. Kak Hag30pHast HHCTaHIMSA, OOBHHUTENBHAS KaMepa KOHTPOIHPYET IOCTAaHOBICHHS U
pactopspKeHHsT CIIEACTBEHHBIX CyZAel, paccMaTpUBaeT 3asBJICHUS YYaCTHUKOB IIPOIIEcCca O HapyIIEHHSIX HOPM
VIIK., JOMyLIeHHBIX CI€ACTBEHHBIM CYAbEH, IPOKYPOPOM MIIH JOJKHOCTHBIMHU JINLIAMHU CyIEOHOM TOTHILIUH.
[IpaBo oOparieHnst B 0OBHHUTENIBHYIO KaMepy IPHHAUISKHUT He TOJIBKO CIEICTBEHHOMY CY/be U IPOKYpOpy, HO
1 0OBHHSAEMOMY, TPa’kAaHCKOMY HCTIIy, TIOTEPIICBIIEMY U aJBOKATaM.

OOBHUHHUTENBHAS KaMepa 10 KaKIOMY ITOCTYIHBIIEMY Ha €€ pacCCMOTPEHHE [Ty BIpPaBe BHIHECTH
MIOCTaHOBJICHUE O JOTOIHUTENBHOM PaccieJOBaHUH (€CIIH MPOBEICHHOE CIEACTBHUE OHA MPU3HAET HETOIHBIM)
WY TIOCTAHOBJICHHE 00 OKOHYAHUH CIIE/ICTBUSL.

B nocnennem ciydae kamepa BIIpaBe MPEKPAaTUTh YTOIOBHOE MPECIeJOBAHUE JINOO BBIHECTU TOCTAHOBICHHE
0 IIpelaHui OOBHHSAEMOTO CYy .

CyneoHoe pazoupareabcTBo. CyneOHbII MpoIiecc BeeTCs YCTHO, TIIACHO, B COCTSA3aTEIbHOM hopMe.
OJHAKO 3TO He MCKIIF0YaeT BO3MOXHOCTH CIyILIaHMS JieNa B OTCYTCTBUE 00BUHAEMOro. Paccmorpenue
YTOJIOBHBIX JIEJI TIO MIEPBOIf HHCTAHIIMU IIPOUCXOINT B CyaX MPUCSKHBIX (eI O MPECTYIUICHUSX), B
HCTIPaBUTEINIBHBIX TPUOYHAIAX (e 0 MPOCTYIKAX), B IOMHLEHCKIX TpuOyHanax (nen o HapymeHusx). Cyx
MIPUCSHKHBIX COCTOUT U3 TPEX MOCTOSHHBIX WICHOB Cyza (IpeceaaTeasb M ABA aceccopa) U JeBATH MPUCSKHBIX
3acezareneil. B oTiiMune 0T aHIIOCAKCOHCKOTO YrOJOBHOTO MPOLIEcca NOCTOSHHbIE WICHBI U IIPHUCSIKHBIC
3aceqaTeny (PaHIly3CKOTO CyIa COCTABIIOT €ANHYIO KOJIETHIO, TO €CTh Pa3rpaHNICHIE KOMIIETCHIINN MEXKITY
HHMH OTCYTCTBYET, BCE BOIIPOCHI «IIpaBa U (akTa» pemarTcs coBMecTHO. OnHAKO IpezacenaTens cyaa odaanaer
JVMCKPEIIMOHHBIMH ITOJTHOMOYHSIMA: OH MOXKET IPUHUMATH PSJ BXKHBIX ITPOLECCYAITbHBIX PEIICHHI BHE
3aBHCHMOCTH OT MHEHHSI OCTaJIbHOTO cocTaBa cyna. Tak, AeHCTBYs «I10 COBECTH ¥ YeCTH», OH BIIpaBe MPUHUMATh
mo0BIe MEePBI, KOTOPEIE OH CYUTACT MOJIC3HBIMH ISl yCTAHOBIICHHS HCTHHEL.

Ipouecc B cyzae MPUCSHKHBIX OTKPBIBASTCS TPOBEPKOH HAJIMYMS CTOPOH, CBUETENEH, skcnepToB. [locne
3TOTO OTJIANIACTCS IIOCTAHOBICHNE OOBHHHUTEIILHON KaMepshl O IPeIaHu! cyay. BakHo oTMeTuTs, 9TO
(paHIly3CKHii YTOJOBHBIH MPOIIECC HE IPeIyCMaTPUBAET TAKOT'O Ba)KHOTO IPOLECCYaTbHOTO JOKYMEHTa, KaK
oOBHHUTENBHEIHN akT. [TosToMy mpencenaTens cyna MOXKET IO CBOEMY YCMOTPEHHUIO OTPAaHUYUTh WM PAaCIIMPUTH
npeensl cyJe0HOro HCCIIeI0BaHus, YTO CTABUT IOJCYJMMOTO B CIOXKHOE IpoLieccyallbHOe Moiokenue. Jlanee
H3JIaraeTcsl MHEHHE IIPOKYpPOpa, MOJIEP KUBAOIIET0 FOCY AapCTBEHHOE OOBHHEHHE, W TPAXKTAHCKOTO HCTIA.
IMocne aToro HauMHaIOTCS NpeHuUst cTopoH. [IpeaceaTenbCTBY 0NN JONPAIIHBACT OACYAUMOTO U GUKCHPYET
€ro IOKa3aHHs, HUKaK He BBICKa3bIBasi CBOETO OTHOIICHHUS 110 BOIIPOCY O BHHOBHOCTHU. 3aTEM 3aCITyIINBAIOTCS
CBHCTEIH, KOTOPHIE IIPEIBAPUTEIILHO IPUHOCST IIPUCHTY.

IMocne kaXXHOT0 CBHAETEIHCKOTO TTOKAa3aHHS IPeCceAaTeNb U TOCy JapCTBEHHbBI OOBHHUTEINb BIIPaBe
3a7aBaTh CBUJIETEIIO BOIPOCHL. Takoe e npaBo MPUHAICKUT 3aIIUTHUKY OOBHHSIEMOTO U APYTUM YYaCTHUKAM
Iporiecca, HO OHU 3aJal0T BOIIPOCHI TOJIBKO C paspenieHus npezacenaresns. Jlanee 3aciyuBalOTCs SKCIEPTHI U
IIPOBEPSIOTCS BELICCTBEHHbIE IOKA3aTENbCTBA.

B Teuenne Bcero cyneOHOro pa3OoHpaTeIbCTBA MPEACEaTeNb HCIIONb3YeT MPEA0CTaBICHHBIE MY
TIOJTHOMOYHS ¥ TIPUMEHSIET CPEJICTBA, KOTOPBIE COYTET HEOOXOIMMBIMHU TSl OOHAPYIKEHHS HCTHHBI.

o oxoH"aHNH CyeOHOTO CIEACTBHS 3aCITyIIMBAIOTCS TPAXKIAHCKUH HCTEI] U €r0 3alIUTHUK, 3aTeM pedb
MIPOU3HOCHUT TOCYJIapPCTBEHHBI OOBHHUTEIIB, A MOACY JUMBIH U €ro 3alIUTHHUK U3JIaraioT JOBOJIBI 3alUTHI.
CropoHa 0OBMHEHHS IMEET IIPaBO HA PEIIMKY, HO MOCIEHEe CIIOBO MPUHAICKUT MOACYUMOMY U €T0
3aIUTHUKY.

IMocne cyneOHBIX MpeHHi cy/] MOCTAaHOBISET MPUTOBOP. J{1Is BEIHECEHHST OOBHHUTENHFHOTO MPUTOBOPA
HEOOXOIMMO OOJIBIIMHCTBO B BOCEMb I'OJIOCOB. 3aTeM CYJ MOXKET BHIHECTH ITOCTAHOBIICHHE IO TPAXKTAHCKOMY
HCKY.

Jlexna o mpocTynkax pacCMaTpHBAIOTCsl HCIPaBUTEIbHBIM TpHOyHaIoM. B ero cocraB BXOJST Tpoe
npodeccnoHaIbHBIX cyed (IpeceaTens | ABA WICHA Cyaa). YdacTHe IPOKypopa B 3aCeaHNH
HCIIPaBUTENIBHOTO TpuOyHaa 00s3aTeNbHO, y4acTHe 3alllUTHUKA JIMLIb JIOIycKaeTcs. B psaze ciydaes neno
MOXET pacCMaTPHBATHCS B OTCYTCTBHE OOBHHSeMOro. OCHOBHOE MECTO CPEJIH JOKA3aTeIbCTB 3aHUMAIOT
MMICEMEHHBIE JIOKYMEHTBI, TJIaBHBIM 00pa3oM NPOTOKOJIBI U IOHECSHHUs], COCTaBJICHHbIE moiuyeil. B cBs3u ¢
9THM HEJb3sI He OTMETHUTH, YTO MHOTHE TIPOIIECCyaNbHbIE TAPAHTHH IIPaB OOBUHIEMBIX CBOJSTCS Ha HET.

Jlena 0 HapyLICHUSIX PaCCMATPUBAIOTCS NOMMLEHCKUME TpuOyHanamu. CocraB noJuIeiickoro TpudyHana
o0pa3yeT oJuH NpoQeCcCHOHANBHBIN Cyabs. Jlo pacCMOTPEHHS JiefIa 0 CYIIeCTBY CyAbs 3HAKOMHT OOBHHSAEMOTO
C COZIeprKaHHEeM IIOIMIEHCKOro IPOTOKOIA U IIPeiaraeT eMy BBIILUIATUTh Ha3HaueHHbIH mtpad. Cornacue



OOBHHSEMOTO C JaHHBIM HaKa3aHUEM U BHIILIATA MTpada aBTOMATHIECKH MPEKPAIaioT JadbHenee
MIPOM3BOJICTBO MO Jieny. B ciydae oTkasa Cyapsi IPUCTYIAeT K PaCCMOTPEHHMIO Jielia [0 CYIIECTBY ¥ BEIHOCHT CBOE
peutenue. [Ipu 3ToM 0OCHOBHOE 3HaYECHHE IPHUIACTE» MMCHMEHHBIM J0Ka3aTEIbCTBAM, IIPEICTaBICHHBIM
MOJIMLIUCH.

Ane/UISINHOHHOE MPOU3BOACTBO. ANIEIUISILUS ABIAETCA OOBIYHBIM CIIOCOOOM 00>KaT0BaHUs, OCHOBaHHBIM Ha
JeHCTBUM 00mIero mpasa. OTOT CIIoco0 MOXKeT OBITh MCIONIB30BaH BCEMU CTOPOHAMH IIpoIiecca 1
pacmpoctpansercst Ha O0JIbIION KpyT BOIIPOCOB. B yromoBHoM npouecce @paHuuy aneusis UMEeeT CBOeH
LIeTTBI0 U3MEHEHHE WIH OTMEHY aleULIHOHHBIM CYIOM PEIICHHs, BRIHECEHHOTO CY/IOM IIepBOH HWHCTAHIIHN.
Takast KOHCTPYKIUS COAEPKUTCA B YyTOJIOBHO-MPOLIECCYATBHOM Kojekce: «IlepecMOTp CBOIUTCS K MONHOMY WIIH
YaCTHYHOMY H3MEHEHUIO PEIICHHUs Cy/a IepBOH MHCTAHINY, WM €r0 OTMEHE, MM K OOBSBICHHIO
HEJIEWCTBUTENBHBIM IIEPBOHAYAILHOTO PEIICHUS Cy/ia ¢ 0013aTeIbHBIM BEIHECEHHEM OCTAHOBIIEHHS MO BCEMY
CIIOpY».

Amnensiuus He JOIyCKAeTCsl B OTHOLIEHUHU IIPUTOBOPOB, BBIHECEHHBIX CYAOM MPUCSIKHBIX. DTUM
MOYEPKUBACTCS HCKIIFOUNTEINBHBIN XapaKkTep JaHHOTO CyAa.

Ocoboe 3HaYeHUE, KOTOPOE MPUAACTCA ANEIUIALIN, OOBSICHICTCS T€M, YTO OHa HOCHT IyOJHYHBIA XapakTep.
3T0 03HAaYaeT, YTO CTOPOHBI HE MOTYT 3aBEIOMO OTKa3bIBAThCS OT €€ UCIIONb30BAHMS.

B anemnsnnoHHOM HOpsAKE MEPECMOTPY MOATIEKAT TOTBKO IIPUTOBOPHI MOTUIEHCKUX U UCTIPAaBUTENBHBIX
TpuOYHAJIOB. AIICIUTAIIMOHHAs >Kajlo0a MOKET OBITH 3asBJICHA KaK 110 IPAaBOBBIM, TaK ¥ MO (aKTHIECKUM
ocHoBaHUsIM. OHa TO/KHA OBITh MOJ[aHa B IECATHIHEBHBI CPOK C MOMEHTA BBIHECEHUSI PEIICHHUS 110 JeTy, ECIU
TIPOLIECC BEJICS COCTSI3aTENbHO, U TTOYIeHHs YBEOMIICHHS CTOPOHOI, KOTOpast He SIBUIIACH B CyJ| WIIH
OTCYTCTBOBaJIa B MOMEHT BBIHECEHHS IIPUTOBOPA, U B CIIydae 3a04HOTO BhIHECEHUsI MpUrosopa. JKanoba
NIPUOCTAaHABINBAET HCIOIHEHUE IPUTOBOPA C IIPABOM Iepeads Aesia Ha PACCMOTPEHHE BTOPOH HHCTAHIINY, HO
MOCINeTHAS He BIPaBe yXyIUIUTh MOJ0KEHHUE OCYKACHHOTO ITyTeM TOBBILIEHHU MEPHI HaKa3aHUsl, BHIHECEHHOH B
TIepBOIT HHCTAHIIMY, A TAKOKe HE BIIPaBE COKPATHTH CYMMY BO3MEIIEHHS 3a yOBITKH, OIPE/IeNICHHYIO
NEpBOHAYANBHBIM CyI0M. TONIBKO ane/uIsnus MpoKypopa AaeT Cyry MpaBo HU3MEHUTH PEIICHNE, BRIHECEHHOE B
NIepBOI MHCTAHIMU U B XYALIYIO JUIS OCY>KASHHOTO CTOpoHY. Kak mpaBuito, mpokypop MpHCOeMHSIET CBOO
aMeJUIALHIO K %KaJ00e 0CyKAEHHOT0, YTOOBI IPEACTaBUTh aNeULILIMOHHOMY CYAy CBOOOIY BHIOOpa pEIICHHUS.

Kaccanmonnoe npoussoactso. [lepecMoTpy B 3TOM MOPSAKE MOTYT IOJISKATh IIPUTOBOPHI Cya
MIPUCSHKHBIX U PEHICHHS aleJUIIIMOHHOTO Cy/a B CBA3U C HApYIICHHEM 3aKOHA, TO €CTh IPEIMETOM
paccMOTpeHHs SIBJISIETCS JIUIIB BOIIPOC TIpaBa.

KaccanmonHoe 00>kaoBaHUE AOITYCKAETCSI IO CICAYIOMIMM OCHOBAHUSIM: IIPU BHIHECEHHH PEIICHHS
HETIOJIHBIM COCTaBOM CyJia; HEKOMIIETEHTHOCTh WJIU MTPEBBIILICHUE IOJTHOMOYHI CY/IOM, BEIHECIIUM pELICHHE;
HEecOOIII0/ICHNE MPOIECCYAbHBIX (HOPM, MPEANICAHHBIX 3aKOHOM, MOJ yIPO30H HeAEHCTBUTEIBHOCTH BCETO
Cy/ieOHOro pa3dupaTeNnbCTBa; CYIICCTBEHHOE HApYIICHHE HOPM YTOJIOBHOT'O 3aKOHA.

IMocpencTBOM KaccaroOHHOH a0kl Ha paccMoTpenue KaccanmoHHOro cy/a mepeaaeTcst UMb BOIIPOC O
TOM, HPABHIIEHO JIM PEIICHUE YTOJIOBHOTO Cy/ia, pACCMaTPHBABILETO JICJIO B ITOCIEAHEH HHCTAHIIUH, IPUMEHEH JIN
3aKOH K yCTaHaBIMBaeMbIM (hakTaM. JKamoba MokeT OBITh IT0JaHa M Ha IIPUTOBOP Cy/1a IMPHUCSDKHBIX 3aceIaTeNeh.

KaccanmonHas jxano6a IprocTaHaBIMBaeT HCHOIHEHUE TpuroBopa. OHa MOXeT OBITh IOJIaHa OCYKACHHBIM,
Ipa’kIaHCKUM HCTIIOM U IIPOKYpaTypoi B TEUEHHE IIATH AHEH ¢ MOMEHTA OIJIAIICHNUS [IPUTOBOpa MIIH C MOMEHTa
Bpy4eHHs yBeloMileHHs 13 npuroBope, eciiu CTOpOHa He MPUCYTCTBOBANA Ha CyJeOHOM 3aceJaHUH WIIH eCIN
MIPUTOBOp OBLT BEIHECEH 3a049HO. [Ipy nCTeueHNH MSATHIHEBHOTO CPOKa KaCCAIIMOHHAs JKajo0a MOXeT OBITh
MoJIaHa TaKXKe TeHepaIbHBIM IPOKypopoM npu KaccalmoHHOM cyzie 1 MHUHUCTPOM FOCTHIIUH.

PeBusnonHoe Npon3BoAcTBO. X01aTalicTBO O PEBU3MOHHOM MEPECMOTPE TIPHUTOBOPA MOXKET OBITh 3asBICHO
BBUJTy HOBBIX OOCTOSITENILCTB, OTKPBIBIIMXCS B IEPHOJ MCHONHEHUs npuroBopa. O0kaaoBaHue ITyTeM
3asBJICHNS XOAaTalCTBa O PEBU3HUH JIOIYCKAETCs TOIBKO MPU YCIOBHHU BCTYIUIEHHS IPUTOBOPA B 3aKOHHYIO CHITY.
OHaKo B HEKOTOPBIX CITydasX AOITyCKAeTCs XOJaTaiCTBO O PEBU3UH, JaXKe €CIIH MPUTOBOP HE BCTYIMII B
3aKOHHYIO CHITY.

Bo30yxnenue xoqaTaicTBa 0 peBU3UH AOITyCTHMO TOJIBKO OCY)KACHHBIM HIIH WieHaMH ero ceMbd. OHO
TOJIaeTCs B yrOJIOBHYIO kKamepy KaccannoHHOro cyza, KoTopasi IIepeiaeT Ie/io Ha HOBOE PAaCCMOTPEHHE.

(¢) Muponos A. B.



